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Indirect Purchaser Litigation on Behalf of
Consumers After CAFA

BY BRUCE V. SPIVA AND JONATHAN K. TYCKO

HE CLASS ACTION FAIRNESS ACT
0f 2005 (CAFA) is ostensibly a procedural reform,
hailed by its proponents as a means of ensuring
that cases of national concern get tried in federal
courts and of protecting defendants from bias in
state courts." But it is apparent from the legislative history
and much of the advocacy in favor of passage that many of
the Act’s most ardent advocates—primarily corporate inter-
ests and their allies in Congress—want something more than
to achieve their vision of procedural fairness; they anticipate
achieving a substantive change in enforcement of state laws.”

The Act will move most state law class actions, including
indirect purchaser class actions on behalf of consumers under
state antitrust law, into federal court. Proponents of CAFA
hope this will mean that federal courts will certify fewer class
actions under Rule 23 than their state court counterparts
under analogous state court class action rules. Though con-
gressional proponents largely deny it, the corporate interests
that pushed for passage of the Act no doubrt also hope that
federal courts will look at state law claims with a more jaun-
diced eye than the state courts would in construing their
own laws. Opponents of the Act appear largely to share their
view that the Act will result in fewer victories for plaintiffs,
although they obviously view that as a bad thing.’

Despite the seeming consensus between corporate and
consumer interests about the presumed effects of the Act, it
is not clear that those presumptions will prove correct in
practice. To the extent outcome is determined by forum, the
outcome of any particular case is likely to be determined less
by whether it is decided in a federal or state court than by the
particular federal court that ultimately decides it, just as is the
case now with respect to both state and federal courts.

The Act may result in greater delay and additional expense,
particularly in the first few years of application, as litigants ask
the courts to infuse the many ambiguities in the Act with
meaning. Delay is almost always good for defendants and bad
for plaintiffs. But, at least in the context of state indirect
purchaser suits, CAFA may actually make it easier for plain-
tiffs to attack alleged anticompetitive practices nationally by
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strategically filing one lawsuit in a federal district court that
is favorable to plaintiffs with named plaintiffs from all of the
affected indirect purchaser repealer states.*

Whereas most state courts have been reluctant to take on
such far-flung lawsuits—that called upon them to apply the
laws of many states and adjudicate the claims of plaintiffs
who have no ties to the forum state (or rule on conduct or
transactions that occurred entirely outside the borders of
that state)—CAFA should be interpreted as a mandate to fed-
eral courts to hear such cases and decide them fairly (i.e., by
faithfully affording plaintiffs all of the rights that they have
under state laws), even if that means applying the laws of
many states in a single lawsuit. Many federal courts have in
the past declined to certify class actions involving the laws of
multiple states.” But after CAFA, denial of class certification
on that basis would work a profound injustice inconsistent
with due process and the stated goals of the Senate majority
that passed the Act—rto create procedural fairness while
affording consumers all the rights they have under state law.®
It would leave consumers without a remedy by denying them
any forum in which to adjudicate their claims as a class
action.

CAFA ensures that, as a practical matter, state courts will
rarely get to interpret their own state antitrust laws, particu-
larly in indirect purchaser suits, because they are so often
brought as class actions. State antitrust laws will almost
always be interpreted by a federal judge, a result that unnec-
essarily tramples on states’ rights to construe their own laws
under their own procedures. Some federal courts undoubt-
edly will also be tempted to look to federal antitrust law to
fill any gaps in state law, leading to a creeping imposition of
federal substantive legal standards on state law (something
usually feared by the legislators who passed CAFA).

If CAFA’s massive expansion of federal diversity jurisdic-
tion does in fact result in significantly fewer indirect pur-
chaser class actions being certified, or more losses by plain-
tiffs on the issue of liability even when classes are certified,
than has been the case under the old regime of state courts
interpreting their own state laws under their own proce-
dures, that is a substantive, not procedural, outcome. It
would significantly diminish the states’ ability to enforce and
construe their own laws, ironically accomplished by the very
political forces that usually purport to support federalism.



Political and Legislative History of The Act
Although the business lobby sought passage of similar laws
for years, CAFA went through Congress at lightning speed.
The House Committee that considered it did not even issue
a report. The Senate Committee that ultimately was the dri-
ving force behind passage circulated a majority report only
after the Act had already been signed into law, a point well-
noted by the dissenters on the Committee. Senator Leahy,
one of the dissenters, perhaps implicitly arguing that the
majority report should not be construed as legitimate leg-
islative history by courts interpreting the Act, noted that it
played no part in the Senate’s consideration of the bill.”

Whatever its value as legislative history, the Senate Report
encapsulates the views and motivations of the majority of the
Senate Judiciary Committee that reported the bill. Specifi-
cally, the report states that the Act “is intended to expand sub-
stantially federal court jurisdiction over class actions. Its pro-
visions should be read broadly, with a strong preference that
interstate class actions should be heard in a federal court if
properly removed by any defendant.”® The Senate Report
asserts that “because interstate class actions typically involve
more people, more money, and more interstate commerce
ramifications than any other type of lawsuit, the Committee
firmly believes that such cases properly belong in federal
court.”’

Further, the majority claimed to find a “mounting stack of
evidence” that “abuses [of class actions] are undermining the
rights of both plaintiffs and defendants.”'® The Committee
claimed that these abuses had two interrelated sources—
unscrupulous plaintiffs’ attorneys who “gamed” the system,
and incompetent (or, at best, overworked) and biased state
courts:

One key reason for these problems is that most class actions
are currently adjudicated in state courts, where the gov-
erning rules are applied inconsistently (frequently in a
manner that contravenes basic fairness and due process
considerations) and where there is often inadequate super-
vision over litigation procedures and proposed settle-
ments."!

The majority stated that “many state courts freely issue rul-
ings in class action cases that have nationwide ramifications,
sometimes overturning well-established laws and policies of
other jurisdictions.”'? The majority also claimed that “state
court provincialism” made such courts biased against out-of-
state defendants, and pointed to certain supposed “magnet”
jurisdictions, such as Madison County and St. Claire County
in Illinois, as examples.” The majority also expressed concern
about duplicative lawsuits in multiple states with lack of coor-
dination among them." But the majority maintained that,
although CAFA is intended to remove most multistate court
actions to federal court, it does not preempt or change sub-
stantive state law: “In addition, the Act does not change the
application of the Erie Doctrine, which requires federal courts
to apply the substantive law dictated by applicable choice-of-
law principles in actions arising under diversity jurisdiction.”

Senators on the Judiciary Committee who opposed the bill
argued that, while the legislation is described as “procedur-
al,” it will actually diminish or eliminate important substan-
tive rights: “[I]n realicy [CAFA] will cause a radical revision
of the class action rules and diversity jurisdiction require-
ments. We believe it would bar most state class actions from
being heard in state courts and prevent many nationwide
class actions from being heard in either state or federal
court.” ' They noted that the legislation and previous versions
had been opposed by both the federal and state judiciaries,
state legislatures and dozens of civil rights, consumer, envi-
ronmental, and public interest advocates."”

The majority’s sweeping claims about the failures of the
state courts are ill-founded, and its assertion that big cases,
involving large numbers of people and large amounts of
money, naturally “belong” in federal court, rather than state
courts that purportedly cannot handle them, is extremely dis-
respectful of the state judiciary. Claims about true abuses,
such as “drive-by” class certifications, have always been based
on anecdotal experiences in only a handful of the thousands
of state courts in the country.” Even if claims by corporate
groups about the existence of a few so-called “judicial hell-
holes” for defendants were completely true, they hardly jus-
tify the massive shift of state law class actions to federal court
that CAFA entails. Even the purported “magnet” jurisdic-
tions have been reformed in recent years by their own state
courts and legislatures, which have ridden a wave of pro-
defendant litigation “reform” that has swept through numer-
ous states."”

The majority’s concern that state courts are improperly
certifying nationwide class actions is exaggerated at best. As
discussed below, particularly in the context of indirect pur-
chaser suits, examples of state courts rejecting certification of
such suits are easier to come by than decisions certifying
such classes. Moreover, this concern could have been more
narrowly addressed by simply providing for federal jurisdic-
tion only in actions that call for the application of more than
one state’s laws, rather than the much broader provisions in
CAFA that will force nearly all class actions into federal
court, even those that involve the laws of a single state and
include only plaintiffs that are residents of that same state.

The proponents’ concern about “duplicative” lawsuits filed
in different states is in one way a criticism of federalism itself.
Lawsuits in different states based on the same conduct are not
truly “duplicative” if they allege only violations of the laws of
the states in which they are brought and include class mem-
bers that are predominantly residents of the forum state.
Plaintiffs have a right to seek redress under the antitrust laws
of the state in which they live, and Congress at least purports
not to have changed that right under CAFA. The more legit-
imate concern about multiple state court cases is not that they
are duplicative, but that lack of coordination can in some cir-
cumstances result in wasteful duplication of litigation efforts,
primarily during discovery. While this is a real concern, and
one that CAFA may help to ameliorate, even this concern is
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overstated, because in practice there is substantial informal
coordination among counsel in private multistate litigation.

What Has Changed?

Expansion of Federal Diversity Jurisdiction. CAFA amends
diversity jurisdiction to allow federal courts to hear most
class action lawsuits, including indirect purchaser antitrust
lawsuits brought entirely under state law." The Act reverses
the old rule requiring complete diversity between each named
plaintiff and each defendant, and establishes a rule of mini-
mal diversity. Under the new Section 1332 (d)(2), if “any
member” of a plaintiff class is a citizen of a state that is dif-
ferent from “any defendants” place of citizenship, the case can
be heard in federal court, assuming the other requirements of
the statute are met. The former diversity statute disregarded
the citizenship of individual class members and only looked
to the citizenship of the named plaintiffs for purposes of
determining whether complete diversity existed.?” This
change to looking at the citizenship of each class member
obviously makes it much more likely in a large class action
that diversity will exist, because at least one of the class mem-
bers in all but the most localized of controversies is likely to
be a citizen of a different state from one of the defendants in
the action.

In addition, whereas in Zahn v. International Paper Co.,
414 U.S. 291 (1973), the Supreme Court held that the for-
mer diversity statute required that each class member meet
the “amount-in-controversy” threshold (now $75,000 per
person), CAFA creates a $5 million threshold that is deter-
mined by aggregating all damages demanded for the entire
class.”? Whereas few class actions involve potential damages
of over $75,000 per class member, most consumer class
actions would easily meet the $5 million aggregate threshold,
a figure that would be considered modest for most antitrust
cases, even those limited to residents of a single state.

The Senate Report states that the Committee majority’s
intent is that where there is any doubt about whether these
jurisdictional prerequisites are met, “the court should err in
favor of exercising jurisdiction over the case.” The Report
also purports to put the burden on the plaintiff to show that
a case should be remanded to state court,” even though the
Act itself does not explicitly say that, prior law put the bur-
den on the party seeking removal to establish federal juris-
diction, and the removal statute was strictly construed against
removal jurisdiction.” As discussed above, it is not clear that
the courts will look to these statements by the Committee
majority as legitimate expressions of congressional intent,
because the Report was not circulated until after passage of
the Act and particularly given that these changes would
reverse existing law without an explicit textual basis in the
Act.

The Act also removes two other procedural impediments
to removal that existed under prior law: the requirement of
unanimous consent to removal by all defendants and the
requirement that any removal occur within one year after the

14 - ANTITRUST

STORIES

case was filed. Under CAFA, any defendant can remove a
case to federal court without the consent of any other
defendant, and there is no outside time cutoff for removal,
although the current requirement that removal occur with-
in 30 days of notice of grounds for removal has been
retained.” Elimination of the one-year time limit for
removal could allow defendants to interfere with state court
proceedings that are already at an advanced stage. A defen-
dant who does not like the way things are going in a partic-
ular state court could get a second bite at the apple by “dis-
covering” a basis for removal even as late as the eve of or
during the trial. Such tactics might be subject to reversal and
remand on the ground, for instance, that the 30-day rule
bars removal because the defendant should have known ear-
lier about the grounds for removal, but a remand certainly
could not be presumed, particularly in situations involving
more subtle gamesmanship. Ultimately, however, such con-
cerns will likely prove more theoretical than real because
most class actions will be brought initially in federal court
in order to avoid the unnecessary delay that would come
from the procedural wrangling required to keep a case in
state court.

Although the Act and the Senate Report purport to be
concerned that federal courts hear all interstate class actions,
in reality the Act goes further and effectively eliminates the
possibility of a single-state class action on behalf of con-
sumers in that state if any primary defendant’s principal place
of business or state of incorporation is outside the forum
state.”® The Act has two narrow exceptions—the “local con-
troversy” and “home state” exceptions—under which feder-
al courts are required to decline jurisdiction. But those pro-
visions are so narrow that most indirect purchaser actions, no
matter how narrow the class definition, are likely to be sub-
ject to federal jurisdiction.

The “local controversy” exception provides that the “dis-
trict court shall decline to exercise jurisdiction” where each of
the following factors is present:

(1) greater than two-thirds of the members of all proposed
plaintiff classes in the aggregate are citizens of the State in
which the action was originally filed;

(2) at least 1 defendant is a defendant (a) from whom sig-
nificant relief is sought by members of the plaintiff class, (b)
whose alleged conduct forms a significant basis for the
claims asserted by the proposed plaintiff class, and (c) who
is a citizen of the State in which the action was originally

filed;

(3) principal injuries resulting from the alleged conduct or
any related conduct of each defendant were incurred in
the State in which the action was originally filed; and

(4) during the 3-year period preceding the filing of that
class action, no other class action has been filed asserting
the same or similar factual allegations against any of the
defendants on behalf of the same or other persons.”

This provision contains a number of ambiguous terms (e.g.,



“significant relief,” “significant basis,” “principal injuries,”
“similar factual allegations”) that one might expect to result
in decades of litigation to determine their meaning, poten-
tially resulting in a significantly greater number of class
actions remaining in state court than the general expansion
of federal jurisdiction by CAFA would suggest. But the
Senate Report states that these ambiguous terms should be
construed in favor of finding federal jurisdiction.” Thus, if
a remand decision hinges on whether, for instance, the relief
a plaintiff seeks against a particular local defendant is “sig-
nificant relief,” a court that views the Committee Report as
legitimate legislative history would likely resolve any doubt
in favor of finding federal jurisdiction.

It is difficult to predict how courts that take a more skep-
tical view of the Committee Report would interpret these
provisions. Under existing case law, a court would actually
do the opposite and construe the grant of federal jurisdic-
tion as narrowly as possible. Because “[f]ederal courts are
courts of limited jurisdiction . . . [i]t is to be presumed that
a cause lies outside this limited jurisdiction, and the burden
of establishing the contrary rests upon the party asserting
jurisdiction.”?!

The home state exception to CAFA’s expansion of diver-
sity jurisdiction, 28 U.S.C. § 1332(d)(4)(B), oddly overlaps
almost entirely with the local controversy exception but
appears to be slightly broader because it does not include all
of the limiting conditions of the local controversy exception.
The home state exception provides that a federal court should
decline jurisdiction if “two-thirds or more of the members of
all proposed plaintiff classes in the aggregate, and the primary
defendants, are citizens of the State in which the action was
originally filed.” This exception introduces a new, undefined
term into the Act—"“primary defendants”—but otherwise
overlaps with portions of the local controversy exception.
The home state exception appears to be broader than the
local controversy exception in two ways: it does not require
specific findings concerning the relief sought from the defen-
dant (i.e., that it can be “significant relief”), and it does not
require that removed suits asserting the “same or similar fac-
tual allegations” as any other suit filed “during the 3-year peri-
od preceding the filing of the class action” remain in federal
court.

The Senate Report does not explain the difference between
the “local controversy” and the “home state” exceptions.
Nonetheless, it seems likely that both of these exceptions
will have limited applicability. In most cases, even assuming
the class is defined to include only residents of the forum
state, the “primary defendant,” however this term ultimate-
ly is defined, is likely to be a citizen of a different state.

The Act also creates a category of cases in which a feder-
al court may at its discretion decline to exercise jurisdiction
where one-third to two-thirds of the putative class members
share citizenship with the primary defendants. However,
the Act lists several factors that appear calculated to sharply
limit those instances in which courts should remand based

on this exception:

(A) whether the claims asserted involve matters of nation-
al or interstate interest;

(B) whether the claims asserted will be governed by laws of
the State in which the action was originally filed or by the
laws of other States;

(C) whether the class action has been pleaded in a manner
that seeks to avoid Federal jurisdiction;

(D) whether the action was brought in a forum with a dis-
tinct nexus with the class members, the alleged harm, or the
defendants;

(E) whether the number of citizens of the State in which the
action was originally filed in all proposed plaintiff classes in
the aggregate is substantially larger than the number of cit-
izens from any other State, and the citizenship of the other
members of the proposed class is dispersed among a sub-
stantial number of States; and

(F) whether, during the 3-year period preceding the filing
of that class action, 1 or more other class actions asserting
the same or similar claims on behalf of the same or other
persons have been filed.*

The Act instructs courts to look at the “totality of the cir-
cumstances” but does not give any guidance about whether
or how to weight these various factors. But taken together,
these factors appear to limit the court’s discretion to remand
class actions to a very narrow set of cases involving defendants
and plaintiffs that reside primarily in one state, and in which
a core nucleus of operative conduct or transactions occurred
in that state. In the modern era, very few controversies are
likely to satisfy these limitations.

The bottom line is that CAFA was intended to and like-
ly will result in most class actions—particularly indirect pur-
chaser actions—being litigated in federal court. Given this
reality, most plaintiffs’ attorneys are likely to file indirect
purchaser class actions in federal court to begin with, rather
than filing in state court only to have the defendant remove
the case and engage in a prolonged and ultimately futile
remand battle. CAFA gives a defendant the right to appellate
review of a successful remand motion, which creates greater
potential for delay and is a further disincentive for plaintiffs
to file indirect purchaser suits in state court.

MDL Coordination. Because CAFA likely will result in
a greater number of antitrust cases being litigated in federal
district court, it also likely will result in a greater number of
such cases being consolidated and transferred by the Judicial
Panel on Multidistrict Litigation (the MDL Panel).*® MDL
transfers can result in cases being litigated in distant forums,
at least up to the point of trial. Thus, the combination of
CAFA and the availability of MDL transfers may mean that
cases previously litigated in state court will now not only be
litigated in federal court, but also will be litigated in federal
districts outside of the state in which the cases would other-
wise have been litigated.
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Antitrust cases have long been a staple of MDL litigation.
The MDL statute provides that “[w]hen civil actions involv-
ing one or more common questions of fact are pending in dif-
ferent districts, such actions may be transferred to any district
for coordinated or consolidated pretrial proceedings.”** To
order transfer under this provision, the MDL Panel must
make a determination that transfer “will be for the conve-
nience of the parties and witnesses and will promote the just
and efficient conduct” of the transferred actions.”” The MDL
Panel routinely applies these standards to order consolidation
of related antitrust cases. Indeed, the very idea of the MDL
statute grew out of the experience of the federal courts in the
early 1960s with management of nearly 2,000 private
antitrust cases that were brought against certain manufac-
turers of electrical equipment.® In its early years, more than
a quarter of all cases that the MDL Panel transferred were
antitrust cases.”’” And, of the currently pending MDL dock-
ets, 53 are antitrust related, involving more than 1,000 sep-
arate lawsuits.”®® Accordingly, the availability of MDL con-
solidation of related antitrust cases is well established.

MDL consolidation, by definition, results in the transfer
of cases away from the district in which they were initially
filed or to which they were initially removed. The MDL
Panel does not use any bright-line rules for choosing the
transferee court. Rather, it balances a multitude of factors,
including whether a majority of the related cases are already
pending in a particular district,” whether a particular district
court judge has already invested significant time in develop-
ing familiarity with the issues likely to arise in the consoli-
dated cases,” the location of a corporate defendant and its
employees and files,” the wishes of the parties,” relative
docket conditions in various districts,” and the relative con-
venience of various districts to the parties and witnesses.*
Thus, where a defendant’s antitrust violation impacts con-
sumers across the nation, it is likely that indirect purchaser
class actions—in federal court under CAFA—will be subject
to MDL consolidation, and will often be transferred away
from the state(s) in which they are initially filed.

At present, MDL consolidation is for pretrial purposes
only. Although for many years the generally accepted practice
was for transferee judges to “self-transfer” cases to themselves
for purposes of trial, the Supreme Court held in Lexecon Inc.
v. Milberg Weiss Bershad Hynes & Lerach,” that this practice
was not authorized under the MDL statute. For the past sev-
eral years, the House of Representatives has passed bills for
the purpose of overruling Lexecon, and permitting transfer-
ee judges to retain jurisdiction of MDL cases for trial as well
as pretrial purposes, at least for the limited purpose of deter-
mining liability and/or punitive damages.* To date, howev-
er, the Senate has not acted on those bills. Thus, Lexecon still
requires that MDL cases that reach the point of trial must be
sent back to their forum of origin, absent consent of the par-
ties, for trial to proceed in the transferee court. Nevertheless,
important pretrial proceedings will be handled by transferee
judges, including motions to remand,” class certification
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motions,” and summary judgment motions.” Thus, many of
the most significant decisions in MDL cases are made by the
transferee judge, and the prospect of retransfer back to trans-
feror courts for trial may be of little consolation to plaintiffs
who would prefer to have their claims litigated in their home
states.

Class Certification Prospects Under CAFA. Another
fundamental question in assessing the impact of CAFA is
whether federal courts as a general matter will be less likely
to certify indirect purchaser class actions under Rule 23 than
state courts have been under their own state class certification
rules. This clearly is the expectation of the Act’s proponents,
but there is little supporting evidence for this view. Under the
old regime in which both federal and state courts have decid-
ed class certification issues, federal and state courts have cer-
tified class actions at about the same rate.”

The decision of whether or not to certify an indirect pur-
chaser class often turns on whether injury to the class can be
shown on a classwide basis or whether it requires individual
proof for each class member.”’ Both state and federal courts
have gone both ways on this issue depending upon the par-
ticular facts of the case and the particular laws of the indi-
vidual states. Numerous state courts have denied class cer-
tification in indirect purchaser actions under state rules
analogous to Federal Rule 23 on the grounds that injury
could not be proven on a classwide basis because individual
questions predominated.’” Indeed, one commentator has
noted, that as of 2001, state courts in Alabama—a state that
has been called one of the “worst” states for class actions for
defendants by the U.S. Chamber of Commerce’s Institute for
Legal Reform*—had denied class certification to every indi-
rect purchaser class action that had been brought in that
state.”® On the other hand, state courts have certified class-
es where the plaintiff has presented a plausible model to
show injury on a classwide basis.” In some instances, state
courts have disagreed with each other regarding whether
class certification is appropriate in cases based on the same
facts.”® State courts also have not been hesitant to throw
out indirect purchaser suits on procedural grounds—such as
lack of antitrust standing—unrelated to class certification
standards.”

At the same time, some federal courts have certified indi-
rect purchaser class actions in similar circumstances.’® In
determining that classwide injury could be shown, at least
one federal court has carefully scrutinized and followed the
manner in which the individual states at issue would make
the class certification decision, finding that some states have
a presumption in favor of certification, whereas others take
a more skeptical view.”

A truly national indirect purchaser damages class action—
i.e., an action seeking damages on behalf of residents of all 50
states and the District of Columbia—would be impossible
because a significant minority of states either follow ///inois
Brick and forbid such actions or have not explicitly repudi-
ated this doctrine.®” But there have been attempts in both



state and federal courts to certify multistate class actions on
behalf of indirect purchasers in the states that have repealed
llinois Brick. State courts have been particularly reluctant to
certify multistate classes of indirect purchasers, based large-
ly on the same policy concerns that, according to the Senate
Committee majority, require removing class action cases from
state courts.”” Contrary to the portrait painted by propo-
nents of the Act of state courts reaching out to bind non-
resident plaintiffs and interfering with the application of
other states’ laws, most states no doubt share the view of the
California courts that “[n]either our busy trial courts nor our
citizens who fund them can afford the luxury of volunteer-
ing to handle the nation’s class actions.””® In contrast, some
federal courts have certified multistate indirect purchaser
class actions despite the complexities involved in applying
indirect purchaser statutes and case law from different states.”

Conclusion

Although critics have rightly observed that many federal
courts have in the past been reluctant to certify multistate
class actions,* CAFA should now be read as a mandate for
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