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IN THE SUPERIOR COURT OF FULTON COUNTY

STATE OF GEORGIA _— o
FILED IN OFFICE
DEBORAH EAVES, WILLIAM O’HARA, )

and DAVID TEGART, on behalf of ) JAN 04 2007 %"’“
themselves and all others stmilarly situated, )

Civil Action File NZOPEY ClerkSup

2005-CV-97274  TulinConnty,Genegla

Plaintiffs,

)
)
)
V. )
)
EARTHLINK, INC., )

)

Defendant.

)
- )

[PROFSBES] ORDER GRANTING PLAINTIFFS’ MOTION FOR CLASS
CERTIFICATION, DENYING DEFENDANT’S MOTION FOR JUDGMENT ON
THE PLEADINGS AS TO PLAINTIFFS’ NATIONWIDE CLASS ACTION

ALLEGATIONS, DENYING DEFENDANT’S MOTION TO EXCLUDE
PORTIONS OF THE REBUTTAL REPORT OF DR, ALLEN ROSENFELD, AND
DENYING DEFENDANT’S MOTION FOR LEAVE TO FILE COUNTERCLAIM

REDACTED
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-To: 14842016999

IN THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA

DEBORAH EAVES, WILLIAM O’HARA, )

and DAVID TEGART, on behalf of )
themselves and all others stmilarly situated, )
) Civil Action File No.
Plaintiffs, ) 2005-CVv-97274
)
P AET AT 2 )
h )
EARTHLINK, INC., )
)
Defendant, )
)

4BRERESED] ORDER GRANTING PLAINTIFES’ MOTION FOR CLASS
CERTIFICATION, DENYING DEFENDANT’S MOTION FOR J UDGMENT ON
THE PLEADINGS AS TO PLAINTIFFS’ NATIONWIDE CLASS ACTION
ALLEGATIONS, DENYING DEFENDANT’S MOTION TO EXCLUDE PORTIONS OF
THE REBUTTAL REPORT OF DR. ALLEN ROSENFELD, AND DENYING
DEFENDANT’S MOTION FOR LEAVE TO FILE COUNTERCLAIM

Before this Court are Plaintiffs’ Motion for Class Certification, Defendant’s Motion for
Judgment on the Pleadings as to Plaintiffs’ Nationwide Class Allegations, Defendant’s Motion to
Exclude Portions of the Rebuttal Report of Dr. Allen Rosenfeld, and Defendant’s Motion for
Leave to File Counterclaim. After having read and considered these motions, and all opposing
and supporting briefs and materials submitted by the parties; after holding a hearing on
December 21, 2006, at which the Court issued oral rulings granting the class certification motion
and denying the counterclaim motion; and based upon the findings of fact and conclusions of law
articulated below, it is HEREBY ORDERED that Plaintiffs” Motion for Class Certification under
O0.C.G.A §9-11-23 is GRANTED, in the manner specified below. It is FURTHER ORDERED
that Defendant’s Motion for J udgment on the Pleadings as to Plaintiffs’ } ‘ationwide Class
..Ajvlgzgations, Defendant’s Motion to Exclude Portions of the Rebuttal Report of Dr. Allen

Rosenfeld, and Defendant’s Motion for Leave to File Counterclaim are DENIED. As the Court

Gl
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“ stated at the December 21, 2006 hearing, the Court encourages the transfer of this dispute to the
Business Case Division of the Superior Court for further proceedings in this matter. While the
-+ court has had ample opportunity to review, and has reviewed, all the pleadings, documentation
 and arguments of the parties in reaching its decisions issued today, the Court believes that this

“:icase 1s the type of case intended for consideration by the Business Case Division and that further

proceedings in this matter would be most expeditiously handled by the Business Division.
THE PROPOSED CLASS
Plaintiffs Deborah Eaves, William O’Hara, and David Tegart are past or present
- v customers of Defendant Earthlink, Inc. (“Earthlink™), a company that provides Intermet access
. through a variety of technologies, such as digital subscriber line (“DSL”), dial-up, wireless, and
- satellite. Plaintiffs allege, on behalf of a proposed class of themselves and all others similarly
Situated, that Earthlink has violated Georgia law by imposing an early termination fee (“ETF”)
_,upon its customers if they cancel service prior to the completion of a contract term.
Plaintiffs seek certification of the following class:
[AJll current or past residential Internet service customers of Earthlink (regardless
of mode of connection, i.e., DSL, dial-up, wireless, satellite and dedicated circuit)
who have been assessed an early termination fee either for canceling their Internet
service purportedly prior to the expiration of their contract, or who were charged
such a fee for canceling service after the expiration of the initial term of their
contract, or who were charged a “moving fee” for relocating their Internet service,
on or since February 16, 2001 » or who are subject to being assessed such an early
termination fee or moving fee if they cancel their service in the future.
First Amended Complaint 9 33.
FINDINGS OF FACT
Based on the submissions of both parties, including declarations, expert reports,

deposition transcripts, and other evidentiary documents and materials, the Court makes the

following findings of fact related to the motions pending before the court, including Plaintiffs’®

[\
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Motionsfor Class Certification.! Several million consumers purchase Internet access service
from Earthlink through a variety of technologies,.including DSL, dial-up, wireless, and satellite.
At least consumers subscribe to Earthlink’s residential DSL high-
':JS.pCGd service, which is the service purchased by Plaintiffs. Navin Dep. at 94; DiNapoli Dep. at
59. Earthlink’s basic price for residential DSL service is currently $39.95. Seagraves Dep. at
59 Every year, approximately Earthlink customers cancel their residential DSL service.

. Navin Dep. at 14.

R Earthlink imposes a standard contract on all of its customers, referred to as the Internet
Service Agreement (“ISA™), that is the same or materially similar for all residential services.
Amended Complaint, Ex. A; Seagraves Dep. at 36-37. Pursuant to the ISA, Earthlink imposes a
mintimal contractual term of service on its customers, which is ordinarily 12 months in length.,
Seagraves Dep. at 53-56. For several categories of Earthlink residential service — including
DS L, wireless, and satellite — the ISA also includes a standard ETF provision, which imposes a

A fee if the customer cancels Earthlink service prior fo the end of the contractual pericd: BErTHEr
the first 30 days of service. Id. at 14, 45, 49. For example, Earthlink imposes an ETF of $149.95
;‘for residential DSL and $399.95 for satellite. /4.2 Earthlink also imposes the ETF on customers
| who move residences during the contractual term, but then refunds part of the ETF if the
customer remains with Earthlink. /4 at 32-33. For example, the net “moving fee” for residential

DSL customers is $50. Id.

"y ' The findings in this Order are made pursuant to O.C.G.A. § 9-11-23(f)(3), which
requires the Court to specify the findings of fact supporting its ruling on class certification. As
~discussed below, the relevant question for class certification is whether the requirements of
0.C.G.A. § 9-11-23 are satisfied, not whether Plaintiffs should prevail on the merits. Thus, these
findings are entered for the purpose of resolving Plaintiffs’ class certification motion.
? The bulk of Earthlink’s customers purchase dial-up Internet service, for which Earthlink
agserts (but the Court does not find at this time) that Earthlink has not charged an ETF.
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Earthlink’s ETF is a standard amount for all subscribers to a given service. /d. at 45-46.
”'i.“hus, Earthlink has one ETF for all residential DSL subscribers and one ETF for all satellite
‘subscribers. /4. The ETF is not negotiated on an individual basis between Earthlink and its
?éustomers, but is part of Earthlink’s standard contractual documents. /4. Although Earthlink
‘bffers customers a variety of “promotions” as a way of marketing its services, these promotions

Navin Dep. at

5455,

T RS

Pursuant to Earthlink’s ISA and standard practice, Earthlink imposes the ETF when a

“customer cancels service during the contract term, but after the first 30 days. Doherty Dep. at

14. In general, for Earthlink customers who pay by credit card, the ETF is
‘automatically charged to the customer’s credit card. It is Earthlink’s
policy

Id. at 15; EL 2929,
At Earthlink
- , Navin Dep. at 33-34, 58-59, 65-66.
’ Plaintiffs are three individual consumers who, based on their experience as Earthlink
-customers, seck to represent a proposed class of all Earthlink customers charged or threatened
with charge of an ETF for cancelling their Earthlink Internet service. Plaintiff Eaves was an
Ig_grthiink DSL customer from 2002 to 2004, when she cancelled her service. First Amended
C_éompiaint 1 5. At that time, she was charged an ETF by Earthlink, although her credit card was
cf'edited with the amount of the ETF after Ms. Eaves disputed the charge, Id. § 18; Dcherty
e Dccl 9 8. Earthlink has not disclaimed an intention of collection this fee from Ms. Eaves.

Doherty Decl. 4§ 7-8. Plaintiff O’Hara was an Earthlink customer, both for dial-up and DSL
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service, from 1999 to 2004, when he terminated his service. First Amended Complaint 16. Mr.
O’Hara was charged ETF and moving fees by Earthlink. /7d. 4§ 22-24; O’Hara Dep. at 91-92.
‘Plaintiff Tegart was an Earthlink DSL customer from 2003 until 2005, when he cancelled his
service. Tegart Dep. at 17, 50-51. According to Mr. Tegart, he wanted to cancel Earthlink’s
\v-.:;;ervice sooner, but was deterred from doing so by the ETF. /d. at 64-65.3

| In early 2005, Plaintiffs brought suit in this Court, on behalf of themselves and all others
E's'imilarly situated. The First Amended Complaint, filed on March 24, 2005, sets forth five counts
En’fbr relief: (1) declaratory and injunctive relief based on the claim that the ETF “is a penalty that
1s unenforceable under Georgia common law”; (2) unjust enrichment; (3) breach of contract duty
of good faith and fair dealing (charging an illegal penalty); (4) money had and received
(conversion); and (5) unconscionability. Plaintiffs have requested a declaration that Earthlink’s
ETF 1s unlawful; an injunction prohibiting Earthlink from collecting its ETF; an order requiring
Earthlink to credit the accounts and correct the credit records of customers to whom it charged

ETFs, but who did not pay the charges; and damages or disgorgement to proposed class members

. .’f_ér any ETFs assessed and collected by Earthlink during the class period.

Earthlink filed an Answer to the First Amended Complaint on April 25, 2005, as well as a

_Motion to Dismiss pursuant to O.C.G.A § 9-11-12(b)(6), for failure to state a claim upon which
relief can be granted. The Court denied that Motion by Order dated September 28, 2005. Class
discovery thereafter commenced, with Earthlink designating Dr. Mark Hosfield and Plaintiffs

designating Dr. Allen Rosenfeld as expert witnesses. Class discovery closed at the end of March

2006. On April 20, 2006, Earthlink filed an Amended Answer to the First Amended Complamt,

g Although Mr. Tegart’s contract term ended during the course of this litigation, he was
an Earthlink customer at the time that this lawsuit was filed, and he sought an injunction that
would permit him to cancel his service without incurring a fee.
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 which, for the first time, asserted “defenses” of set-off and recoupment and the voluntary

- payment doctrine.

On April 28, 2006, Plaintiffs filed their Motion for Class Certification, and

“-accompanying Memorandum of Law and supporting materials. On June 1, 2006, Earthlink filed
" an opposition to class certification, as well as two related motions - a Motion for Judgment on

' the Pleadings as to Plaintiffs’ Nationwide Class Allegations and a Motion to Exclude Portions of
“the Rebuttal Report of Dr. Allen Rosenfeld. Plaintiffs thereafter timely filed oppositions to both
of Earthlink’s motions, as well as a Reply Memorandum in Support of Class Certification. On

* October 23, 2006, Earthlink filed reply briefs in support of its Motion for Judgment on the

Pleadings and Motion to Exclude Portions of the Rebuttal Report of Dr. Allen Rosenfeld *
By Order of November 3, 2006, the Court set December 21, 2006 as the hearing date for

all pending motions. Two weeks later, on November 17, 2006, Earthlink filed 2 motion for leave

to file a set-off or recoupment counterclalm against Piamtxffs Eaves and O’Hara, pursuant to

" 0.C.G.A§9-11-13. Earthlink’s motion did not seek leave to file a counterclaim against Plaintiff

Tegart or any other members of the class. Plaintiffs filed an opposition to Earthlink’s motion on
December 14, 2006, and Earthlink filed a reply brief on December 20, 2006.
The Court has carefully reviewed all of the materials submitted by both parties in support
and in opposition to the motions pending before the Court. The Court heard oral argument on
these motions on December 21, 2006.

CONCLUSIONS OF LAW

L. Class Certification Is Granted Under O, C.G.A. §9-1 1-23(b)(3), And, Alternatively,
Under O.C.G.A. §§ 9-11- -23(b)(1) and (2).

: * Also on October 23, 2006, Earthlink filed a motion to strike a proposed order that
Plaintiffs had submitted to the Court on October 6, 2006. At the December 21, 2006 oral
argument, Earthlink informed the Court that it was withdrawing this motion to strike.
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Under Georgia law, a case may proceed as a class action only if the prerequisites of
| EO.C.G.A. § 9-11-23(a) are satisfied, as well as one or more subsections of 0.C.G.A. §9-11-
'23(b). The relevant question for class certification is not whether plaintiffs are likely to prevail

‘on the merits, but whether the requirements of 0.C.G.A § 9-11-23 are satisfied. Duffy v. The
Landings Ass'n, Inc., 254 Ga. App. 506, 507, 563 S.E.2d 174, 176 (2002); Sta-Power Indus. v.

_Avant, 134 Ga. App. 952, 954, 216 S.E.2d 897, 900 (1975).

The four O.C.G.A. § 9-11-23(a) prerequisites are numerosity, commonality, typicality,
" and adequacy. Specifically, Plaintiffs must establish that:

(1) The class is so numerous that Joinder of all members is impracticable;

(2) There are questions of law or fact common to the class;

(3) The claims or defenses of the representative parties are typical of the claims
or defenses of the class; and

(4) The representative parties will fairly and adequately protect the interests of
the class.

0.C.G.A. § 9-11-23(a).
Once these prerequisites are established, the three bases for class certification under § 9-
'11-23(b) are:

(1) If the prosecution of separate actions would create a risk of inconsistent
adjudications, causing incompatible standards of conduct for the defendant, or if
such individual prosecutions would practically dispose of or substantially impair
other parties’ ability to protect their interests;

(2) If the defendant “has acted or refused to act on grounds generally applicable
to the class, thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole™; or

(3) If “the questions of law or fact common to the members of the class
predominate over any questions affecting only individual members” and “a class
action is superior to other available methods for the fair and efficient adjudication
of the controversy.”
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0.C.G.A. §9-11-23(b).

Subject to these requirements, this Court has “broad discretion in deciding whether to
cettify a class.” Carnett’s, Inc. v. Hammond, 279 Ga. 125,127, 610 S.E.2d 529, 530 (2005).
This Order is entered pursuant to O.C.G.A. § 9-1 1-23(£)(3), which states that “[w]hen deciding

+.1. whether a requested class is to be certified, the court shall enter a written order addressing
whether the factors required by [0.C.G.A. § 9-1 1-23] for certification of a class have been met
and specifying the findings of fact and conclusions of law on which the court has based its
decision with regard to whether each such factor has been established.” Pursuant to law, this
Order “may be altered or amended before the decision on the merits,” O.C.G.A. § 9-1 1-23(c)(1),
should circumstances change during the course of the lawsuit.

A. Plaintiffs Have Satisfied The Prerequisites Of O.C.G.A. § 9-11-23(a).

1. Numerosity.

Under 0.C.G.A. § 9-1 1-23(a)(1), Plaintiffs must show that “[t]he class is so numerous
that joinder of all members is impracticable.” Earthlink has not expressly disputed numerosity,
and this Court concludes that Plaintiffs have made the required showing of numerosity.

The numerosity requirement is satisfied if the number of proposed class members “is so
large that each cannot practically represent himself, either in the same or in separate lawsuits.”
Ford Motor Credit Co. v. London, 175 Ga. App. 33,36,332S.E2d 345, 347 (1985). “[Plrecise
numbers would not be crucial to a determination of numerousness,” and therefore numerical
estimates may suffice. Id. “A class consisting of as few as 25 persons has been found to bhe
sufficiently numerous to maintain a class action.” Stevens v. Thomas, 257 Ga. 645, 649, 361
5E2d 800, 803 (1987); see Sta-Power, 134 Ga. App. at 954-955, 216 S.E.2d at 901 (describing

classes with 25-40 class members, and certifying a class of approximately 250 members).
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Here, Plaintiffs proposed to represent all Earthlink residential customers who have been
charged an ETF or who face the threat of being charged an ETF if they cancel their Earthlink
service. Earthlink has actually charged an ETF to of its customers. And
the proposed class also covers those Earthlink customers threatened with an ETE for early

fermination, which includes, at the least, the over Earthlink customers who currently
| 1subscribe to residential DSL service. Thus, the proposed class is sufficiently numerous with
respect both to subscribers under threat of an ETF charge and to subscribers upon whom the
unlawful ETF has already been imposed. Because customers fall
within the proposed class, “joinder of all members is impracticable” and the numerosity
requirement is satisfied. O.C.G.A. § 9-11-23(a)(1).
2. Commonality.
Under O.C.G.A. § 9-1 1-23(a)(2), Plaintiffs must show that “[t]here are questions of law
or fact common to the class.” Earthlink has not expressly disputed commonality under 0.C.G.A.
"§9-1 1-23(a)(2), and this Court concludes that Plaintiffs have made the required showing of
' commonality.®
“The threshold for commonality is not high” under O.C.G.A. § 9-11-23(a)(2), as “it is

only necessary to find at least one issue common to all class members.” Kenny A. ex rel. Winn v.

> Although under the prior version of Georgia’s class action statute, the “commonality”
inquiry was frequently combined with the “predominance” inquiry, e.g., Carnett’s, Inc. v.
Hammond, 279 Ga. 125, 126, 610 S.E.2d 529, 530 (2005), the new version of the class action
statute (which became effective on April 22, 2005) separates these two Inquiries, tracking
Federal Rule of Civil Procedure 23. Because the current version of O.C.G.A. §9-11-23§s
relatively new and nearly identical to F ederal Rule of Civil Procedure 23, relevant authority from
the federal courts is cited herein, particularly in the absence of relevant authority from Georgia
state courts. Even prior to Georgia’s adoption of statutory language nearly identical to the
Federal Rule, “the appellate courts of Georgia have relied on the federal rules when construing”
O.C.G.A. §9-11-23. State Farm Mut. Auto. Ins. Co. v. Mabry, 274 Ga. 498, 499, 556 S.E.2d
114, 117 (2001).
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Purdue, 218 F.R.D. 277, 299 (N.D. Ga. 2003) (internal quotation marks and citations omitted).
Georgia courts generally find that commonality exists and that class certification is appropriate
where plaintiffs” claims are “brought on behalf of purchasers of agreements from a common

. source, the character of the right sought to be enforced is comumon, and common relief i

. sought.” Sta-Power, 134 Ga. App. at 954, 216 S.E.2d at 900-01. Thus, commonality can be

~ shown based on a defendant’s standard documents or “common course of dealing.” 7d.

Here, commonality is established because Plaintiffs challenge the legality of Earthlink’s
standard ETF contract term. For each and every proposed class member, the core legal inquiry
will be identical: Does Earthlink’s ETF violate Georgia law because it is an unlawful penalty
rather than a permissible liquidated damages provision?® Specifically, the ETF will be
considered an unlawful penalty under Georgia law unless each of the following three conditions
exist: (1) the injury caused by early termination was difficult or impossible for Earthlink to

| estimate in advance, (2} Earthlink did not intend the ETF as a penalty, or (3) the ETF is a

- reasonable pre-estimate of probable loss from early termination. Caincare, Inc. v. Ellison, 272
Ga. App. 190, 192,612 S.E.2d 47, 50 (2005); Southeastern Land Fund, Inc. v. Real Estate
World, Inc., 237 Ga. 227,230,227 S.E.2d 340, 343 (1976). Plaintiffs have described common
evidence that will be relevant to this analysis, such as Earthlink’s standard training manuals, the
testimony of corporate representatives, and a cost model developed by Plaintiffs’ expert to' show
whether Earthlink’s ETF is cost-based and reasonable. If such evidence shows that Earthlink’s
ETF fails to satisfy any one of the three conditions, the ETF will be declared an unlawful

éontract term classwide. Sta-Power, 134 Ga. App. at 954, 216 S.E.2d at 900-01

% As discussed further below, Earthlink has conceded that Georgia law applies to the core
contract claims in this case.

n
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.‘Not only will the liability inquiry in this case furn on camméﬁ éﬁestions of law and fact,
but the proper scope of any remedy is also likely to concem issues common to the class. For
example, it will be a classwide question whether Earthlink should be enjoined from imposing its
ETF contract term, and, if so, the proper scope of injunctive relief. The other legal and factual
issues in this case also present common issues. Also common to the class (or to large
subsections of the class, as discussed below) are the issues of whether members of the class are
entitled to credits, damages, or disgorgement for ETFs charged by Earthlink, and whether
Earthlink is entitled to any set-off or actual damages against class members, as well as the proper
formula for computing any such sums. As discussed further below, see infra Section IV,
Earthlink is precluded under O.C.G.A. § 9-11-13(f) from maintaining a counterclaim of set-off
Or recoupment against the named Plaintiffs or any class member. But even assuming that such a
counterclaim were permitted, individualized issues (if any) concerning the computation of any
set-off, recoupment or actual damages to Earthlink do not preclude a finding of commonality,
particularly where, as here, such computation can be conducted pursuant to a general formula
applicable to the entire class. See infra Section L.B.1.a.

Because this case includes common legal and factual questions to be decided under a
common source of law, Plaintiffs satisfy the commonality requirement of O.C.G.A. § 9-11-23(b).

3. Typicality.

Under O.C.G.A. § 9-1 1-23(a)(3), Plaintiffs must show that “[t}he claims or defenses of
the representative parties are typical of the claims or defenses of the class.” This Court
éoncludes that Plaintiffs have made the required showing of typicality.

To establish typicality, “there must be 2 nexus between the class representative’s claims

or. defenses and the common questions of fact or law which unite the class,” meaning that “the

11
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claims or defenses of the class and the class representative arise from the same event or pattemn
and practice and are based on the same legal theory.” Kornberg v. Carnival Cruise Lines, Inc.,
741 F.2d 1332, 1337 (1 1th Cir. 1984). Typicality “does not require identical claims or
defenses,” and will be found “unless the factual position of the representative markedly differs
from that of other members of the class.” Jd. Indeed, “a strong similarity of legal theories will
satisfy the typicality requirement despite substantial factual differences.” Piazza v. Ebesco
Indus., Inc., 273 F.3d 1341, 1351 (11th Cir. 2001). Thus, “[d]ifferences in the amount of
damages between the class representative and other class members does not affect typicality.”
Kornberg, 741 F.2d at 1337.
Plaintiffs satisfy 0.C.G.A. § 9-1 1-23(a)(3) because their claims are typical of those of the
class. Plaintiffs have either been (1) charged ETFs for cancelling their Earthlink service, 2)
charged ETFs in the form of “moving fees” for moving from one location to another while
retaining Earthlink service, and/or (3) deterred from cancelling their Earthlink service because of
- the existence of the ETF. The named Plaintiffs thus represent the full universe of individuals in
the proposed class. Because proof of the illegality of the ETF as to Plaintiffs “establishes a
similar entitlement for all members of the class,” Plaintiffs’ ““claim and those of the class thus are
one and the same” and “the proposed class meets the typicality requirement.” JM.I.C Life
Insurance Co. v. Toole, 280 Ga. App. 372,377-78; 634 S.E.2d 123, 128-29 (2006).

Earthlink argues that typicality is defeated for two reasons, but neither of these arguments
1s correct. First, Earthlink claims that Plaintiffs’ claims are not typical because Plaintiffs
subscribed to Earthlink’s DSL and/or dial-up services, but the proposed class covers individuals
subject to an ETF for other Earthlink services, such as wireless and satelljte. However, even

assuming, as Earthlink argues, that the legality of the ETF for each service (for example, DSL,

11
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wireless, and satellite) will have to be assessed separately, there is a small, finite number of such
services and each one has a uniform ETF. Moreover, the exact same legal analysis will apply to
determine the legality of the ETF for each service, and, as Plaintiffs’ expert has credibly
explained, the same analytical model to determine costs to Earthlink (if any) from early
termination can apply to each service, with the only potential difference being different
numerical inputs for each service. Thus, even if ultimately necessary, a separate analysis for
each Earthlink residential service with an ETF will resolve ‘
of class members’ claims at once. Because Plaintiffs’ challenge to the ETF is based on the same
legal theory and the same analysis applicable to all class members’ claims, and because Plaintiffs
do not differ “markedly” from other class members, typicality exists. Piazza, 273 F.3d at 135 1;
Kornberg, 741 F.2d at 1337, 1351; JM.LC., 280 Ga. App. at 377-78; 634 S.E.2d at 128-29.

Earthlink also claims that typicality does not exist because it has defenses specific to the
named Plaintiffs. However, typicality “does not require identical claims or defenses,” Kornberg,
741 F.2d at 1337, and Earthlink has pointed to no defense sufficient to undermine typicality.

With respect to Plaintiff Eaves, Earthlink claims that she has not suffered damage and
thus lacks standing because, although Earthlink initially charged the ETF to her credit card, she
disputed the charge and eventually her credit card company credited back her account. However,
Ms. Eaves has standing because Earthlink continues to maintain that Ms. Eaves was properly
charged the ETF and has not disclaimed its right to collect that amount from her.

With respect to Plaintiff O’Hara, Earthlink claims he consented to the ETF based on a
letter he wrote to Earthlink’s CEQ, in which Mr. O’Hara stated that paid the fee based on his

understanding of Earthlink’s costs. However, that letter did not indicate Mr. O’Hara’s agreement
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with the ETF or any fee charged by Earthlink. O’'Hara Dep. at 56 & Dep. Ex. L. That letter also
addressed only one of the multiple ETFs or moving fees that Mr. O’ Hara was charged. Id.

Finally, with respect to Plaintiff Tegart, Earthlink claims that he failed to mitigate his
damages by remaining in his contract rather than paying the ETF. However, Mr. Tegart is not
asserting a claim for damages in this suit, but rather is a representative of the class with respect
to the injunctive relief sought by Plaintiffs. Earthlink also suggests that Mr. Tegart’s claim is not
typical because he seeks compensation for technical problems with his Earthlink service, but
Plaintiffs have stated expressly that Mr. Tegart is not pursuing such claims in this case.

Because Plaintiffs seek to prove that the ETF is unlawful classwide, based on the same
theory of liability and analytical model, typicality exists under O.C.G.A. § 9-11-23(a)(3).

4. Adequacy.

Under O.C.G.A. § 9-1 1-23(a)(4), Plaintiffs must show that “[t]he representative parties
will fairly and adequately protect the interests of the class.” “The important aspects of adequate
representation are whether the plaintiffs’ counsel is experienced and competent and whether
plaintiffs’ interests are antagonistic to those of the class.” Stevens, 257 Ga. at 649, 361 S.E.2d at
803; e.g., Taylor Auto Group, Inc. v. Jessie, 241 Ga. App. 602, 603-04, 527 S.E.2d 256, 258
(1999). This Court concludes that Plaintiffs have made the required showing of adequacy.

First, adequacy requires that class representatives “vigorously prosecute the interests of
the class through qualified counsel.” Graham v. Dev’t Specialists, Inc., 180 Ga. App. 758, 762,
350 S.E.2d 294, 298 (1986). Here, Plaintiffs have retained able and experienced trial counsel,
who have litigated class action cases nationwide, including consumer class actions, and who are

mformed about local rules and practice. They are properly suited to represent the class,
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Second, adequacy requires that Plaintiffs’ interests are not “antagonistic to those of the
class.” Stevens, 257 Ga. at 649, 361 S.E.2d at 803. As discussed above, Plaintiffs’ claims are
typical of the class. Plaintiffs also have testified that they are prepared to pursue this case
vigorously on behalf of all class members. Eaves Dep. at 114-15; O’Hara Dep. at 93-94, 106;
Tegart Dep. at 82. Earthlink claims that Plaintiffs lack adequacy because their interests allegedly
conflict with those class members who would prefer to use the ETF as an “alternative
performance” mechanism. Regardless whether some class members mi ght prefer paying the
ETF to staying in their contracts, however, the relevant question for adequacy is whether any
class member would be worse off with a lawful ETF. Because all class members would be better
off absent an unlawful ETF, there is no conflict between Plaintiffs and the class.’ F urthermore,
Earthlink presents no evidence that any customers prefer the ETF, distinguishing this case from
Jones v. Douglas County, 262 Ga. 317, 419 S.E.2d 19 (1992).
| Finally, Earthlink has provided no support for its claim that invalidating the ETF would
expose some class members to liability to Earthlink for amounts greater than the ETF. Although
unnecessary to resolve at this juncture, Earthlink may have waived any claim to a set-off or
recoupment for its “actual damages” by failing to file a counterclaim or assert that defense until
filing its Amended Answer immediately prior to class certification briefing. In any case, there is
no evidence that any class member who has paid the ETF will be any worse off by this lawsuit,
as Earthlink has always represented to its customers that the ETF would be the full extent of a

customer’s liability upon early termination, and equitable estoppel thus would prohibit Earthlink

"“Asa general rule, disapproval of the action by some class members should not be
sufficient to preclude a class on the ground of inadequate representation,” particularly because
“the class member who wishes to remain a victim of unlawful conduct does not have a legally
cognizable conflict with the class representative.” 1 ALBA CONTE & HERBERT B, NEWBERG,
NEWBERG ON CLASS ACTIONS § 3:30 (4th ed. 2002),
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from seeking to recover an amount greater than the ETF from its customers. E.g., Hollifield v.
Monte Vista Biblical Gardens, 251 Ga. App. 124, 127,553 S.E.2d 662, 667 (2001).
Because Plaintiffs and their counsel are well-prepared to pursue relief for alkelass

membersg and because there are no fundamental conflicts in the class, adequacy is established

under O.C.G.A. § 9-1 1-23(a)(4).

B. Certification Is Appropriate Under O.C.G.A. § 9-11-23(b)(3), And,
Alternatively, Under O.C.G.A. §§ 9-11-23(b)(1) And (2).

Having satisfied the requirements of O.C.G.A. § 9-11-23(a), Plaintiffs must also satisfy
one or more subsections of O.C.G.A. § 9-11-23(b). Based on the findings of fact and
conclusions of law in this Order, this Court determines that certification is appropriate under
O.C.G.A. § 9-11-23(b), because comrmon issues predominate and a class action is superior to
other methods of resolving this controversy. In the alternative, this Court finds that Plaintiffs
have satisfied the requirements for certification under O.C.G.A. §§9-1 1-23(b)(1) and (2).

1. Plaintiffs Have Established Predominance And Superiority For
Certification Under 0.C.G.A. § 9-11-23(b)(3).

Certification under O.C.G.A. § 9-11-23(b)(3) is warranted if “[t]he court finds that the
questions of law or fact common to the members of the class predominate over any questions
affecting only individual members, and that a class action is superior to other available methods
for the fair and efficient adjudication of the controversy.” This Court finds that Plaintiffs have
made the required showing of predominance and superiority.

a. Predominance.

Where, as in this case, a defendant’s liability depends on the legality of a standardized

contract term, Georgia courts regularly conclude that common questions predominate:

“[Clommon questions of law and fact predominate” where a case is “brought on behalf of

From: Streem Customer (4P433208363) 81/09/07 06:32 PH Page 18 of 43
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purchasers of agreements from a common source, the character of the right sought to be enforced
is common, and common relief is sought.” Sta-Power, 134 Ga. App. at 954, 216 S.E.2d at 900-
01; e.g., Taylor Auto Group, 241 Ga. App. at 604, 527 S.E.2d at 258 (certification based on
standardized purchase contracts with allegedly illegal charges). “Claims arising from
interpretation of form agreements are considered to be ‘classic’ cases for treatment as a class
action.” UNUM Life Ins. Co. of Amer. v. Crutchfield, 256 Ga. App. 582, 583, 568 S.E.2d 767,
769 (2002) (quoting trial court); e.g., JM.I.C., 280 Ga. App. at 377; 634 S.E.2d at 128 (finding
predominance where “class members executed materially similar form contracts™).

The ETF challenged by Plaintiffs is part of Earthlink’s standard form contracts applied to
all class members. The same ETF is imposed upon the of
customers subscribing to the small number of different Earthlink residential services ( for
example, DSL, satellite, wireless) to which an ETF applies. Accordingly, this is the very sort of
“classic” case for certification described above, in which common questions predominate based
on a challenge to a term in a standard form contract, UNUM, 256 Ga. App. at 583, 568 S.E.2d at
769 Taylor Auto Group, 241 Ga. App. at 604, 527 S.E.2d at 258; Sta-Power, 134 Ga. App. at
954, 216 S.E.2d at 900-01; JM.L.C., 280 Ga. App. at 377; 634 S.E.2d at 128.

Earthlink has made three main arguments against predominance, but none of these
arguments precludes certification here. The Court will address these in turn,

First, Earthlink claims that predominance does not exist because “Plaintiffs have failed to
show how they would prove at trial, on a classwide basis, the elements of their causes of action.”
In particular, according to Earthlink, the Court would have to determine liability by “examinfing]
both the parties’ intent and the individual costs of providing Internet access to each subscriber.”

Earthlink’s argument is incorrect. Under Georgia law, the ETF is an invalid penalty clause if

17
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Plaintiffs prove any one of three conditions: (1) that the ETF was intended as a penalty, (2) that
the ETF could have been estimated in advance, or (3} that the ETF is not a reasonable
approximation of the costs to Earthlink of early termination. Caincare, 272 Ga. App. at 192; 612
S.E.2d at 50; Southeastern Land Fund, 237 Ga. at 230, 227 S.E.2d at 343. Plaintiffs have

- demonstrated that each of these conditions may be established by evidence common to the class.

With respect to the “intent” condition, Earthlink’s “intent” will depend on common

evidence, some of which Plaintiffs have already identified, such as

Earthlink claims that the Court would have to assess the intent of each individual
subscriber as well, but that is not the case, not only because an inquiry into customers’ intent
would likely be meaningless in the context of a standard form contract like the ISA, but also
because under Georgia law a contract term is invalid so long as one party intended that term as a
‘penalty rather than as damages. Allied Informatics, Inc. v. Yeruva, 251 Ga. App. 404, 405, 554
S.E.2d 550, 552 (2001); Daniels v. Johnson, 191 Ga. App. 70, 71,381 S.E.2d 87, 89 (1989).

With respect to the two remaining conditions - whether the cost of early termination is
capable of estimation and reasonably related to the ETF ~ Earthlink claims that it will be
necessary to review the costs for each subscriber on an indivi dual basis in order to perform the
relevant legal analysis. Earthlink’s argument is incorrect. To begin with, Earthlink imposes a
uniform ETF for each of its services, and it is thus hard to credit Earthlink’s argument now that
the only proper way to assess an ETF is on an individual-by-individual basis. Plaintiffs’ expert
Dr. Rosenfeld has explained that evidence common to the class — in particular, a methodology of
averaging relevant costs — is capable of showing whether Earthlink could have estimated a cost-

based ETF in advance for each service and whether Earthlink’s current ETF based on g

b
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reasonable estimate of Earthlink’s costs of early termination for each service. E. g., Rosenfeld
Report at 2-4.* Moreover, Earthlink’s own witnesses have conceded that they could estimate
Earthlink’s overall costs related to each of its services. Howard Decl. § 15; Hosfield Dep. at
142-45, 154-56, 161. In any event, Earthlink’s proposed individual-by-individual analysis finds
1o support in penalty clause precedent, under which a party is required to estimate Injury in
advance rather than employ a penalty clause, even if “the particular computation procedure may
be complex” or a “complicated procedure” is required. Thorne v. Lee Timber Prods., inc., 158
Ga. App. 226, 227-28, 279 S.E.2d 521 » 523 (1981).

Second, Earthlink claims that predominance does not exist because the Court will have
“to conduct an independent economic analysis of each subscriber’s account history to determine

. whether a subscriber in fact sustained any injury.” Earthlink’s “injury” argument is incorrect. If

ink -6 ELE.is-an-illegal penalty; thenrevery class member subject to that ETF is harmed by ™"

the existence of the ETF — ejther by having been charged the ETF or by facing the ETF for early
termination. The compensation for actual harm — if any - to the party who imposed the unlawful
penalty is a question of set-off or damages, not one of injury in the first place. Caincare, 272
Ga. App. 190, 195, 612 S.E.2d at 52 (separating liability and “actual damages” inquiries);

Southeastern Land Fund, 237 Ga. at 232, 227 S.E.2d at 344 (same).’

: * Earthlink attacks Dr. Rosenfeld’s use of average costs to determine whether Earthlink’s
ETF is cost-based, but Earthlink provides no legal support condemning averages outright, likely
because averaging is a routinely used economic methodology. Earthlink also has overstated any
comuplexity arising from its use of various promotions because, as Earthlink’s own witness has
explained, most of these promotions contain the same basic terms in different “packaging.” At
this stage, Dr. Rosenfeld’s analysis appears sufficient because it can encompass all relevant costs
for each service with an ETF.

? In this case, Georgia law establishes that it is Earthlink’s burden to plead and prove a
counterclaim for set-off or recoupment to receive any “actual damages.” See infra Section 1V.

1Q
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This case is quite different from cases in which predominance was found not to exist
because an element of liability requires an examination of each individual class member’s unique
circumstances. For example, in Carneit’s, Inc. v. Hammond, 279 Ga. 125, 127,610 S.E.2d 529,

" 531 (2005), class certification was inappropriate because hiability for each class member

~ depended on whether the challenged facsimiles were “unsolicited,” requiring examination of
whether each class member had an “established business relationship” with the defendant. Thus,
in Carnett’s, the illegality of the defendant’s practices could not be established on a classwide
basis because liability hinged on an examination of the defendant’s relationship with each
putative class member. In contrast, the three-factor inquiry that will determine the legality of
Earthlink’s ETF involves proof common to the class, and wil{ resolve hability classwide. No
aspect of the liability inquiry requires an examination of an individual’s unique circumstances.

Earthlink also argues that there may be individual variations in the amount of damages or
set-off that it may attempt to receive from class members for any actual harm from early
termination. As discussed below, because Earthlink has failed to comply with the requirements
0of O.C.G.A. § 9-11-13, Earthlink cannot maintain a counterclaim for set-off or recoupment
against either the named Plaintiffs or the class. In any event, even were Earthlink permitted to
maintain a set-off or recoupment counterclaim — against the named Plaintiffs, or the class, or
both - whether Earthlink is entitled to set-off or recoupment is a question of damages, and it is
established law that the need for individual damages calculations does not defeat certification, so
long as the liability inquiry presents common legal issues. See, e.g., Allapattah Servs. v. Exxon
Corp., 333 F.3d at 1261; UNUM, 256 Ga. App. at 584, 568 S.E.2d at 769, Moreover, Plaintiffs’
expert has proposed an economic model that will permit, if needed, set-off calculations for each

class member based on a formula using a limited number of inputs from Earthlink’s own records,

m
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such as type of service and month of early termination. And Earthlink’s own expert has
experience from prior matters calculating set-offs related to invalid early termination fees by
reviewing customer records. Hosfield Dep. at 19-31, 52. It is only in “extreme cases in which
computation of each individual’s damages will be so complex, fact-specific, and difficult that the
burden on the court system would be simply intolerable.” Klay v. Humana, Inc., 382 F.34 1241,
1260 (11th Cir. 2004). This is not such a case,'?

Third, Earthlink argues that predominance does not exist because Georgia law does not
apply to all of Plaintiffs’ claims, thus requiring the application of the law of every state to
Plaintiffs’ proposed nationwide class. Earthlink also claims that application of Georgia law to a

- nationwide class would be unconstitutional. Both of these arguments are incorrect.

Before addressing Earthlink’s specific arguments, some context is helpful. Although
Earthlink now argues that Georgia law should not apply across-the-board, it is Earthlink’s own
contracts that seek to impose Georgia law on its customers. Plaintiffs have agreed to the
application of Georgia law in this case and have not challenged Georgia as a proper venue. In
addition, although Earthlink has claimed that many different contracts are at issue in this case,
the Court finds that there are no material differences in these contracts with respect to choice of

law or to the ETF.!"! Finally, Earthlink has conceded that to the extent Plaintiffs’ claims are

'® Earthlink first raised a defense of the voluntary payment doctrine in its April 2006
Amended Answer. At the December 21, 2006 oral argument, Earthlink for the first time claimed
that its voluntary payment doctrine defense creates individualized issues precluding class
certification. Earthlink did not make that argument in its class certification briefing, and that
argument against class certification is therefore waived. Moreover, Earthlink did not establish
that the defense will create any individualized issues that undermine predominance or make this
case unmanageable as a class action, so the defense is no bar to class certification.

"' The only possible exception is that, as Earthlink notes, some of the contracts contain
arbitration clauses. EL 2994. However, Earthlink does not elaborate on the relevance, if any, of
arbitration to class certification, and it has waived any right to arbitration by engaging in

4

discovery and other pretrial proceedings. USA Payday Cash Advance Crr. #1 . Inc. v. Evans, No.

o B )
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“contractual” in nature and derive from the ISA itself, (1) the choice of law provision in the ISA
controls (requiring the use of Georgia law) and (2) the use of Georgia law is constitutional.
Thus, Earthlink’s entire choice of law argument hinges on its claim that some of Plaintiffs’
claims are “non-contractual” in nature and require the application of non-Georgia law.
Earthlink’s standard choice of law provision states that “[t]his Agreement is governed by
Georgia law without fegard to conflict of law provisions.” First Amended Complaint Ex. A;
EL 42, That provision goes on to state: “The federal and state courts located in Atlanta, Georgia
alone have jurisdiction over all disputes arising out of or related to this Agreement and the
Service.” Id. Plaintiffs have alleged five causes of action in this case: unlawful penalty, unjust
enrichment, breach of contract duty of good faith and fair dealing, conversion, and
unconscionability. Although these are five different theories of recovery, in the context of this
case, each of these claims hinges on the legality of the ETF, a standard Earthlink contract term.
Moreover, Plaintiffs seek relief that is contractual in nature - for example, declaratory and
injunctive relief, compensatory damages, and rescission — and do not seek punitive damages or
other relief typically associated with a “non-contractual” case. Because all of Plaintiffs’ claims
concern the legality of a standard provision of Earthlink’s ISA, the Court concludes that
Earthlink’s contractual choice of law provision applies to all of Plaintiffs’ claims and that
Georgia law controls. See, e.g., Northwest Airlines, Inc. v. Astraea Aviation Services, Inc.,
111 F.3d 1386, 1392 (8th Cir. 1997) (holding that a “contractual” choice of law provision applies

to tort claims, including unjust enrichment, that are “closely related to the interpretation of the

A06A1226, 2006 Ga. App. LEXIS 1067, **4-5; Griffs v. Branch Banking & Trust Co., 268 Ga.
App. 588, 591, 602 S.E.2d 307, 310 (2004); Wise v. Tidal Constr. Co., 261 Ga. App. 670, 675-
76, 583 S.E.2d 466, 470-71 (2003). Even had Earthlink not waived arbitration, its arbitration
argument provides no basis for denying class certification, because the legality of its arbitration
clause is a common question, and, at most, only two subclasses would be required — one for class
members with arbitration provisions and one for those without such provisions.
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contracts”); Internet Law Library, Inc. v. Southridge Capital Mgmt., LLC, 223 F. Supp. 2d 474,
489 (S.D.N.Y. 2002) (holding that a “contractual” choice of law provision applies to related non-
contractual claims where the contract, as here, “contains a forum selection clause that purports to
cover all disputes arising out of or in connection with” the contract). As a result, choice of law is
no bar to predominance, as Earthlink has conceded that if the choice of law provision in the ISA
applies, then application of Georgia law is both appropriate and constitutional.

Although the Court concludes that the ISA choice of law provision authorizes application
of Georgia law to all of Plaintiffs’ class claims, even if that provision somehow were read to
exclude Plaintiffs’ “non-contractual” claims, predominance would still be established. Earthlink
labels two of Plaintiffs’ claims as “non-contractual” — conversion and unjust enrichment. But
Earthlink has failed to identify any difference among other states’ laws of conversion or unjust
enrichment material to this case. Absent any showing by Earthlink of “how the result would be
different for the members of the class . . . on a state-by-state basis,” “Georgia law controls.”
JMIC, 280 Ga. App. at 377; 634 S.E.2d at 128 (approving a 38-state class “involving
materially similar form life insurance policies”). Unjust enrichment and conversion claims have
been certified in multi-state class actions, particularly where the same standard company policy
is atissue. E.g., In re Terazosin Hydrochloride Antitrust Litig., 220 FR.D. 672, 697 n.40 (§.D.
Fla. 2004) ([c]ourts have reco gnized that state claims of unjust enrichment ‘are universally
recognized causes of action that are materially the same throughout the United States’”),!?

Finally, even if the choice of law provision were only applicable to Plaintiffs’

“contractual” claims, and even if the disparate laws of many states were applicable to Plaintiffs

'* As discussed below, application of Georgia law to a nationwide class is constitutional.
Because Earthlink and Georgia both have substantial contacts with non-resident class members,
there is nothing unfair or overreaching about applying Georgia law to all class members’ claims.
E.g., Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 821-22 (1985).
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“non-contractual” claims, the Court would find that common questions predominate with respect
to Plaintiffs’ remaining, core “contractual” claims and would certify those claims for class
treatment. The parties have identified no material consequence to the class were the Court only
to certify the “contractual” claims in this case.
b. Superiority.
In assessing superiority, the “focus is not on the convenience or burden of a class action
suit per se, but on the relative advantages of a class action suit over whatever other forms of
litigation might be realistically available to the plaintiffs.” Kiay, 382 F.3d at 1269; id. at 1271
(the critical question is not “whether this class action will create significant management
problems,” but rather “whether it will create relatively more management problems than any of
the alternatives (including, most notably, 600,000 separate lawsuits by the class members)”’).
Where common issues predominate and the amount of each individual plaintiff’s potential
damages is small, “[t}here is simply no need to burden either the court system or the class
members by requiring each member of the class to pursue his or her own action.” Trend Star,
220 Ga. App. at 782, 469 S.E.2d at 752; e.g., Meeks, 274 Ga. App. at 218, 617 S.E.2d at 185
(“One of the purposes of class litigation must be to prevent burdening the judicial system or class
members with a multiplicity of individual suits.”),
The factors to be considered in assessing superiority include:

(A) The interest of members of the class in individually controlling the
prosecution or defense of separate actions;

(B) The extent and nature of any litigation concerning the controversy already
commenced by or against members of the class;

(C) The desirability or undesirability of concentrating the litigation of the claims
in the particular forum; and

(D) The difficulties likely to be encountered in the management of a class action.
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O.C.GA.§9-11-23(3).

In this case, all of these factors weigh toward certification of the class. First, there is no
indication that individual class members have an interest in controlling the litigation. Rather, the
relatively small amount in controversy at issue for each proposed class member “make[s] it
unlikely that most of the plaintiffs, or attorneys working on a contingency fee basis, would be
willing to pursue the claims individually.” Klay, 382 F.3d at 1271. Second, there is no other
pending litigation concerning this dispute of which this Court is aware, either by or against the
proposed class members. Third, this Court is an appropriate forum for resolving class members’
claims, particularly because Georgia law applies. Fourth, this Court knows of no foreseeable
management difficulties with this litigation, and certainly none beyond those inherent in any
class action. Finally, proceeding via a class action is likely the only way for class members to
pursue their claims against Earthlink. Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 617
(1997) (class actions allow “vindication of ‘the rights of groups of people who individually
would be without effective strength to bring their opponent into court at all’).

Earthlink claims that this case will be complicated and unmanageable because the laws of
every state will have to be applied. But, as discussed above, Georgia law applies to this case,
and liability will turn on proof common to the class. Any individualized issues in this case will
pertain only to determining class membership and resolving any claim by Earthlink for actual
damages (although, as discussed in infra Section IV, Earthlink cannot maintain such a claim).
With respect to class membership, Earthlink claims that its own records do not enable it to
generate a list of customers who paid the ETF or who had the ETF prorated or credited. This

claim
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But even if Earthlink’s own records are deficient in this respect, there
are other ways regularly used in class actions — such as polling of class members — to determine
who was charged and paid the ETF. With respect to any counterclaim for set-off or actual
damages, Plaintiffs’ expert has proposed a model that could be used to calculate any such sums
with a formula that accounts for relevant customer characteristics such as type of service and
month of termination. In addition, Earthlink’s own expert, Dr. Hosfield, has previously made the
sort of determinations in a class action that Earthlink now claims are unmanageable
determining which customers are entitled to damages and calculating the amount thereof by
reviewing relevant characteristics of customer records.

Because this Court concludes that Plaintiffs have established predominance and
superiority, class certification is warranted under O.C.G.A. § 9-1 1-23(b)(3). This Court will
conduct further proceedings regarding class notice, pursuant to 0.C.G.A§9-1 1-23(c)(2).

2. Alternatively, Certification Is Warranted Under O.C.G.A. §§ 9-11-
23(b)(1) And (2).

Because Plaintiffs have demonstrated predominance and superiority, this Court has
concluded that certification is most appropriate under 0.C.G.A. § 9-1 1-23(b)(3). In light of the
substantial injunctive relief sought by Plaintiffs, however, this Court concludes that certification
is alternatively warranted under O.C.G.A. §§ 9-11-23(b)(1) and (6)(2). These provisions
authorize certification where, as here, relief is sought that would threaten to impose inconsistent
standards of conduct on Earthlink were other plaintiffs to bring similar, individual actions,
O0.C.G.A. § 9-11-23(b)(1), and that would require Earthlink to act in a particular manner with
respect to the class as a whole, O.C.G.A. § 9-11-23(b)(2).

Among the relief sought, Plaintiffs request a class-wide injunction forbidding Earthlink

from imposing an unlawful ETF on its customers as a contract term. Were plaintiffs to bring a

IR
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number of separate, individual suits against Earthlink, different courts might order Earthlink to
take inconsistent actions to remedy its illegal ETF practices. Although, as Earthlink observes, no
such suit has yet been filed, there is a realistic possibility of similar suits being filed against
Earthlink, particularly if class certification is not granted here. Furthermore, Plaintiffs’ claim for
monetary relief is incidental to its claim for injunctive and declaratory relief because any such
monetary relief “flow[s] directly from liability to the class as a whole on the clatms forming the

- basis of the injunctive or declaratory relief.” Murray v. Auslander, 244 F.3d 807, 812 (11th Cir.
2001); f In re Greenman, 829 F.2d 1539, 1545 (11th Cir. 1987) (holding that (b)(1)
certification is not appropriate in cases, unlike here, where only damages are sought).
Accordingly, certification under QO.C.G.A. §§ 9-11-23(b)(1) and (b)}(2) is appropriate to ensure
that uniform injunctive relief - if any — is imposed against Earthlink,

Earthlink claims that because the named Plaintiffs are not current Earthlink customers,
they do not have standing to prosecute a claim for injunctive relief concerning Earthlink’s future
conduct. That argument fails. Plaintiff Tegart was an Earthlink customer at the time that the
Complaint was filed, which establishes his standing to seek injunctive relief against Earthlink’s
continuing implementation of its ETF. E.g., Wooden v. Board of Regents of the Univ. Sys. of
Ga., 247 F.3d 1262, 1285 (11th Cir. 2001). F urthermore, the ETF ordinarily applies for the first
12 months of a customer’s Earthlink service, which is shorter than the time period between the
filing of this case and the class certification hearing. Thus, there is no standing bar to Plaintiffs’
claims, which are capable of repetition, yet evading review. £.g., Collins v. Lombard Corp., 270
Ga. 120, 121-22, 508 S.E.2d 653, 654-55 (1998) (applying that doctrine to “judicial relief for a
claim common to an existing class of sufferers”). Davis v. Jackson, 239 Ga. 262,236 S.E.2d 613

(1977), cited by Earthlink, is clearly distinguishable from this case, because in Davis, there was

7
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no indication that the named plaintiffs had standing at the time the complaint was filed or that the
doctrine of capable of repetition, yet evading review applied.

Accordingly, this Court concludes, in the alternative, that class certification is appropriate
under O.C.G.A. §§ 9-1 1-23(b)(1) and (b)}(2).
I1. Earthlink’s Motion For Judgment On The Pleadings Is Denied.

Earthlink has moved for judgment on the pleadings with respect to Plaintiffs’ nationwide

class allegations. According to Earthlink, “Plaintiffs’ proposed nationwide representation would

impinge upon the sovereignty of other states and violate the constitutional rights of EarthLink,
and of the putative non-resident class members, under the Fourteenth Amendment’s Due Process
Clause, the Commerce Clause, and the Full Faith and Credit Clause.” For the reasons discussed
herein, Earthlink’s Motion is denied.'?

Earthlink does not attack the constitutionality of a nationwide class under Georgia law for
Plaintiffs’ “‘contractual” causes of action, such as Plaintiffs’ central claim th:at the ETF is an
unlawful penalty. Earthlink’s constitutional objections are based on its argument that the choice
of law provision in the ISA does not apply to two of Plaintiffs’ claims — conversion and unjust
enrichment - and that nationwide certification of those two claims under Georgia law would be
unconstitutional. According to Earthlink, the Constitution requires the application of the law of
each proposed class member’s state for the “non-contractual” claims.

Earthlink’s argument fails. First, as discussed above with respect to predominance under
O.C.G.A. § 9-11-23(b)(3), the choice of law provision in the ISA applies Georgia law to all of

Plaintiffs’ causes of action — including conversion and unjust enrichment because each of those

" It is questionable whether this Court should even reach the merits of Earthlink’s motion
for judgment on the pleadings, as that motion references matters beyond the pleadings, see
O.C.G.A. § 9-11-12(c), and could have been brought previously as part of Earthlink’s motion to
dismiss. Nonetheless, Earthlink’s motion fails on the merits.

~“O
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causes of action centers on the interpretation and lawfulness of the ETF provision in the ISA.
Because Earthlink’s constitutional arguments are limited to causes of action not covered by the
ISA choice of law provision, there is no constitutional bar to the application of Georgia law.

Second, even if Plaintiffs’ “non-contractual” claims were not covered by the choice of
law provision in the ISA, it would still be constitutional to apply Georgia law classwide, because
all class members’ claims pertain to their relationships with Earthlink, a company headquartered
in Georgia. Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 814-22 (1985).

Specifically, Earthlinl%’s due process argument fails because Georgia has a ““significant
contact or significant aggregation of contacts’ to the claims asserted by each member of the
plaintiff class.” Shutts, 472 U.S. at 821-22. Unlike Shutts, in which the great majority of class
members lacked any connection to the state whose substantive law was applied classwide, here
class members all have a connection to Georgia through their contractual and customer
relationships with Earthlink, ensuring that the choice of Georgia law “is not arbitrary or unfair.”
Id. Earthlink is headquartered in Georgia, Earthlink’s contracts are generated from Georgia (and
purport to impose Georgia law and the jurisdiction of Georgia courts on customers), Earthlink
maintains relationships with all of its customers from Georgia, and all of Earthlink’s ETF
policies and practices flow from Georgia, Furthermore, Earthlink has not identified any specific
conflict between Georgia law and the law of other states that could cause prejudice to absent
class members. '* To the contrary, there is every reason to believe that class members’ interests

are fully protected by litigating their case under Georgia law barring penalty clauses, which

" Earthlink also claims that proposed class members’ due process rights will be violated
because the application of Georgia law will deny non-residents the ability to avail themselves of
their own states” consumer protection laws. Plaintiffs have not asserted a consumer protection
act claim in this case, and non-resident class members are not foreclosed from bringing suits
under their home states’ consumer protection laws. There is no constitutional bar to class
certification based on alleged differences in state laws on claims that are not part of this case.
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violate “the fundamental public policy of the State of Georgia.” Ramada Franchise Sys. v.
Motor Inn Invest. Corp., 755 F. Supp. 1570, 1577 (S.D. Ga. 1991).

Earthlink’s Commerce Clause and Full Faith and Credit Clause arguments fail for similar
reasons. The Commerce Clause is not violated by the certification of a nationwide class under
Georgia law because such a lawsuit does not regulate “commerce that takes place wholly outside
of the State’s borders.” Healy v. The Beer Institute, 491 .S, 324, 336 (1989); Edgar v. MITE
Corp., 457 U.S. 624, 642-43 (1982). Rather, the application of Georgia law will regulate
business transactions between Earthlink, a company headquartered in Georgia, and class
members who have a consumer relationship with Earthlink. As Earthlink recognizes, the Full
Faith and Credit Clause analysis mirrors the due process analysis, and thus does not preclude the
classwide application of Georgia law. Unlike Shuits, here the application of Georgia law will not
“abrogate the rights of parties beyond its borders having no relation to anything done or to be
done within them.” Shutts, 472 U.S. at 822. As noted, Earthlink is headquartered in Georgia and
has deliberately availed itself of Georgia law through its choice of law provision, and the
members of the proposed class have consumer relationships with this Georgia company.

Accordingly, Earthlink’s Motion for J udgment on the Pleadings as to Plaintiffs’
Nationwide Class Allegations is denied.

HL.  Earthlink’s Motion To Exclude Portions Of The Expert Report Of Dr. Allen
Rosenfeld Is Denied.

Defendant has moved to exclude portions of the reportt of Plaintiffs’ Expert, Dr.
Rosenfeld. Specifically, Earthlink argues that Dr. Rosenfeld’s use of averages is unhelpful and
that portions of his report improperly opine on merits issues. It is not necessary for the Court to
resolve a “battle of the experts” at the class certification stage, so long as the Court is convinced

that a colorable common methodology exists. £, &, Drayton v. Western Auto Supply Co., No. 01-

wn
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10415, 2002 WL 32508918, at *6 n.13 (11th Cir. 2002). For the reasons discussed herein,
Earthlink’s Motion is denied.

Earthlink’s primary objection to Dr. Rosenfeld’s rebuttal report involves his use of

averages. Dr. Rosenfeld’s report proposes using averages to show that the legality of the ETF

- can be determined in a manner common to the class. Specifically, Dr. Rosenfeld proposes.. .
averaging relevant costs of early termination for each of Earthlink’s affected services to show (1)
that Earthlink could have estimated in advance its injury from early termination and produced an
ETF reflecting that injury, and (2) that the ETF selected by Earthlink is not a reasonable estimate
of the cost of early termination to Earthlink. Under Georgia law, if Plaintiffs make either of
these showings, then the ETF is an unlawful penalty clause. Caincare, 272 Ga. App. at 192, 612
S.E.2d at 50. This Court has found Dr. Rosenfeld’s methodology helpful and proper in
determining that this case involves common questions of law and fact such that class certification
is appropriate.

Earthlink claims that Dr. Rosenfeld’s use of averages ignores individualized issues
related to class membership and damages. However, the main purpose of Dr. Rosenfeld’s report
was not to determine class membership and damages. Moreover, even were Earthlink not to
have waived its claim for recoupment or set-off, it would be Earthlink’s burden, as seller, to
establish its entitlement to any such recovery. Caincare, 272 Ga. App. at 195, 612 S.E.2d at 52;
Southeastern Land Fund, 237 Ga. at 232,227 S.E.2d at 344. If anything, Dr. Rosenfeld’s
proposed methodology may be instructive on that point, as he recognizes that the same formulas
that will provide evidence concerning Earthlink’s liability also may be used to show Earthlink’s
actual costs for early termination. Earthlink’s objection to Dr. Rosenfeld is also based upon its

incorrect assumption, discussed above with respect to predominance under 0.C.G.A. § 9-11-
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23(b)(3), that proof of liability in this case requires an individual-by-individual examination of
Earthlink’s costs for each subscriber. As discussed above, Earthlink’s argument that the ETF’s
legality must be examined on an individual basis is in strong tension with Earthlink’s own
business practice, under which one, uniform ETF is used for each of its services. In any case,

here is no legal support for Earthlink’s position that the legality of a penalty clause in a form S,

contract must be assessed by data specific to each individual class member, and Dr. Rosenfeld

" has credibly explained that by averaging relevant costs, it will not be necessary to review the
costs of termination for each subscriber to determine whether the ETF could have been estimated
in advance or is cost-based — the relevant analysis under Georgia law. Even Earthlink’s own
expert has admitted that a methodology based on averaging relevant costs would be the most
straightforward and practical way of developing a cost-based FTF.

The cases cited by Earthlink do not condemn experts’ use of averaging outright, but
instead hold that averages used as part of a damages formula must result in “a just and
reasonable estimate of the damages of every class member.” Bell Atlantic Corp. v. AT&T Corp.,
339 F.3d 294, 304 (2003); id. at 306 (a damages formula must generate a “reasonable
approximation of the damages actually suffered by the various class members”); Piggly Wiggly
Clarksville, Inc. v. Interstate Brands Corp., 100 Fed. Appx. 296, 300 (2004) (requiring “a
reliable formula for damages™). Assuming that such cases apply to Dr. Rosenfeld’s use of
averages to determine liability in the penalty clause context, his model passes scrutiny because it
allows for the reliable use of averages.

Earthlink also claims that two portions of Dr. Rosenfeld’s report go beyond the scope of a
“rebuttal” report and improperly opine on merits issues. This Court rejects Earthlink’s argument.

The portions of Dr. Rosenfeld’s report identified by Earthlink were fair response to Dr.

e
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Hosfield’s claims in his eéxpert report that it would be impossible to determine in advance the

many and extensive costs of early termination. In addition, Dr. Rosenfeld’s tentative conclusion

that the ETF far exceeds the costs to Earthlink of early termination was merely an outgrowth of
~ his description of his methodology, which attempts to capture all costs relevant to developing a

(;()St_'-ba_-_sed ETF

s N

Accordingly, Earthlink’s Motion to Exclude Portions of the Rebuttal Report of Dr. Allen
Rosenfeld is denied.

IV.  Earthlink’s Motion For Leave To File Counterclaim Is Denied.

On Novémber 17, 2006, Earthlink moved for leave to file a compulsory counterclaim of
set-off or recoupment against Plaintiffs Eaves and O’Hara, pursuant to O.C.G.A. §$9-11-13.
Because Earthlink’s counterclaim was not asserted in the initial responsive pleading, as required
by O.C.G.A. §9-1 1-13(a), and because Earthlink has failed to make the showing required for
omitted counterclaims pursuant to O.C.G.A. § 9-11-13(f), its motion for leave to file a
counterclaim against Plaintiffs Eaves and O’Hara is denied. In addition, because Earthlink has
not moved for leave to file a set-off or recoupment counterclaim against the class, any such
counterclaim is waived, and, in any event, would be barred by O.C.G.A. § 9-11-13(f).

It is settled law in Georgia that set-off or recoupment is a counterclaim, not a defense.
See, e.g., Johnston v, Conasauga Radiology, P.C., 249 Ga. App. 791, 794, 549 S .E.2d 778, 781
(2001) (quoting T V. Tempo, Inc. v. T.V. Venture, Inc., 182 Ga. App. 1998, 201, 355 S.E.2d 76,
78 (1987) (“A set-off or recoupment is not a defense to the liability that is being asserted in the
main action. A defendant’s set-off or recoupment secks affirmative relief against the plaintiff
and, therefore is, in effect, a ‘counterclaim’ rather than a defense.”™)); Haire v. Suburban Auto

Body, Inc., 204 Ga. App. 16, 17,418 S.E.2d 163, 164 (1992) (citing Swim Dixie Pool Corp. v.
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Kraemer, 157 Ga. App. 748, 748, 278 S.E.2d 448, 449 (1981)). Moreover, Earthlink’s proposed
set-off or recoupment counterclaim is compulsory under O.C.G.A. § 9-11-13, because “it arises
out of the transaction or occurrence that is the subject matter of the opposing party’s claim and

~ does not require for its adjudication the presence of third parties of whom the court cannot
acquire jurisdiction.” O.C.G.A. § 9-11-13(a). Thus, because Earthlink’s counterciaim existed

| “at the time of serving the pleading,” Earthlink was obligated to include a set-off Or recoupment
counterclaim in its initial Answer to the First Amended Complaint. Id. See, e.g., Swim Dixie,
157 Ga. App. at 749, 278 S.E.2d at 449.

Earthlink has not complied with the requirements of 0.C.G.A. § 9-11-13(a) with respect
to its proposed compulsory counterclaim against Plaintiffs Eaves and O’Hara. First, Earthlink
failed to include its proposed counterclaim at the time of the service of its initial pleading, as
O.C.G.A. § 9-11-13(a) requires. Earthlink’s initial Answer to the First Amended Complaint,

- which Earthlink submitted over a year and a half ago, on April 25, 2005, contained neither a
defense nor a counterclaim of set-off or recoupment. In addition, in a July 13, 2005 Status
Report submitted to the Court, Earthlink expressly asserted that it “does not seek damages in this
case.” Earthlink Status Report at 2. It was not until Earthlink filed its Amended Answer to the
First Amended Complaint on April 20, 2006 - after the close of class discovery and just before
the April 28, 2006 deadline for Plaintiffs’ class certification motion — that Earthlink for the first
time pleaded, as its “Fifieenth Defense,” that “Plaintiffs’ claims and the claims of the purported

class are barred in whole or in part by the doctrines of set-off and/or recoupment.” Amended

Answer to First Amended Complaint at 17. And it was not until November 17, 2006, after the

4
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Court had set the class certification hearing for December 21, 2006, that Earthlink moved for
leave to file a counterclaim against Plaintiffs Eaves and O’Hara.'’

Because Earthlink failed to plead its compulsory counterclaim as required by O.C.G.A.
§ 9-11-13(a), its motion is controlled by O.C.G.A. § 9-11-13(f), which provides: “When a
pleader fails to set up a counterclaim through oversight, inadvertence, or excusable neglect, or
when justice requires, he may by leave of court set up the counterclaim by amendment.”
0.C.G.A. § 9-11-13(f). Earthlink fails to satisfy these requirements. As Georgia courts
recognize, O.C.G.A. § 9-11-13(f) requires a court to receive evidence satisfying the statutory

- requirements before permitting a party to add a late counterclaim. The Supreme Court has held

that the following standard applies to motions under O.C.G.A. § 9-11-13(f):

Before a delayed filing of a counterclaim is allowed, the court should require the

submission of evidence and make a finding therefrom as to whether the delay was

occasioned by oversight, inadvertence or excusable neglect. A finding of

oversight or inadvertence is unsupported if it appears from the pleadings or the

Jacts that the defendant or his counsel had knowledge of the existence of the claim

when the defensive pleadings were prepared and filed in the first instance. “It is

true that as a general rule leave to amend (and set up a counterclaim) shall be

given freely, but this does not dispense with the necessity of showing that justice
so requires.”

'* Notably, Earthlink still has not sought leave to file its compulsory counterclaim against
those class members who receive money damages in this suit. Rather, Earthlink asserts in its
proposed counterclaim that it “expressly reserves the right to assert the claims set forth herein,
and possibly other claims, against the individual members of the Plaintiff class on an individual
basis in the event this case is certified as a class action.” Proposed Counterclaim 4 8. Earthlink’s
approach does not comply with Georgia law, which requires a party to plead compulsory
counterclaims, such as set-off or recoupment, in the initial pleading, see O.C.G.A. § 9-11-1 3(a),
or to satisfy the standards of O.C.G.A. § 9-11-1 3(f) for omitted counterclaims. Because
Earthlink expressly concedes its awareness of a set-off or recoupment counterclaim against the
class, but has not moved for leave to pursue that counterclaim, it has definitively waived its right
to pursue that counterclaim under O.C.G.A. § 9-1 1-13(a) or O.C.G.A. § 9-11-13(f). In any
event, such a counterclaim cannot be maintained for the same reasons that the Court denies
Earthlink’s present motion — a failure to satisfy the requirements of O.C.G.A. § 9-11-13(h).
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Adderholt v. Adderholt, 240 Ga. 626, 628,242 S.E.2d 11, 13 (1978) (quoting Blount v.
Kicklighter, 125 Ga. App. 159, 186 S.E.2d 543 (1971)); see, e.g., Shaw v. Ruiz, 207 Ga. App.
299,305, 428 S.E.2d 98 (1993); Aycock v. Household Fin, Corp. of Georgia, 152 Ga. App. 207,
209, 235 S.E.2d 578, 580 (1977) (a belated counterclaim requires a “‘reason or excuse for
delay”); Sasser & Co. v. Griffin, 133 Ga. App. 83,39, 210 S.E.2d 34, 42 (1974) (same); Baitcher
v. Louis R. Clerico Assoc., Inc., 132 Ga. App. 219, 220, 207 S.E.2d 698, 700 (1974) (same).
Thus, the Court must receive evidence and make specific findings before granting any
motion under O.C.G.A. § 9-11-13(f). Yet Earthlink has offered no evidence in support of its
motion, and, indeed, has offered no explanation or reason whatsoever for its delay, as required
by 0.C.G.A. § 9-11-13(f). In fact, Earthlink has conceded that it has not attempted to show
“oversight, inadvertence or excusable neglect.” Earthlink Reply at 2. Because Earthlink has not
~made the showing required by O.C.G.A. § 9-1 1-13(f), the Court denies Earthlink’s motion. In
particular, on the record before the Court, at least two principles bar Earthlink’s céunterclaim.
First, a late counterclaim may be rejected where, as here, the party secking leave to file

-“had knowledge of the existence of the claim when the defensive pleadings were prepared and

filed in the first instance.” Adderholt, 240 Ga. at 628, 242 S.E. 2d at 13; see, e.g., Shaw, 207 Ga.
App. at 305, 428 S.E.2d at 98 (quoting Haire, 204 Ga, App. at 17, 418 S.E. 2d at 165)); Swim
Dixie, 157 Ga. App. at 748-49, 278 S.E.2d at 449; Aycock, 142 Ga. App. at 208-09, 235 S.E.2d at
580; Sasser, 133 Ga. App. at 89, 210 S.E.2d at 40-41; Baitcher, 132 Ga. App. at 220, 207 S.E.2d
at 700; Blount, 125 Ga. App. at 161-62, 186 S.E.2d at 545-46. The record makes clear that
Earthlink knew of the basis for its counterclaim — the costs that Earthlink allegedly incurred as a
result of Plaintiffs® early terminations — at the time it filed its Answer to the First Amended

Complaint in April 2005. Earthlink’s initial Answer and its concurrently filed Motion to Dismiss
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