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IN THE SUPERIOR COURT OF FULTON COUNTY

STATE OF GEORGIA _— o
FILED IN OFFICE
DEBORAH EAVES, WILLIAM O’HARA, )

and DAVID TEGART, on behalf of ) JAN 04 2007 %"’“
themselves and all others stmilarly situated, )

Civil Action File NZOPEY ClerkSup

2005-CV-97274  TulinConnty,Genegla

Plaintiffs,

)
)
)
V. )
)
EARTHLINK, INC., )

)

Defendant.

)
- )

[PROFSBES] ORDER GRANTING PLAINTIFFS’ MOTION FOR CLASS
CERTIFICATION, DENYING DEFENDANT’S MOTION FOR JUDGMENT ON
THE PLEADINGS AS TO PLAINTIFFS’ NATIONWIDE CLASS ACTION

ALLEGATIONS, DENYING DEFENDANT’S MOTION TO EXCLUDE
PORTIONS OF THE REBUTTAL REPORT OF DR, ALLEN ROSENFELD, AND
DENYING DEFENDANT’S MOTION FOR LEAVE TO FILE COUNTERCLAIM

REDACTED
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-To: 14842016999

IN THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA

DEBORAH EAVES, WILLIAM O’HARA, )

and DAVID TEGART, on behalf of )
themselves and all others stmilarly situated, )
) Civil Action File No.
Plaintiffs, ) 2005-CVv-97274
)
P AET AT 2 )
h )
EARTHLINK, INC., )
)
Defendant, )
)

4BRERESED] ORDER GRANTING PLAINTIFES’ MOTION FOR CLASS
CERTIFICATION, DENYING DEFENDANT’S MOTION FOR J UDGMENT ON
THE PLEADINGS AS TO PLAINTIFFS’ NATIONWIDE CLASS ACTION
ALLEGATIONS, DENYING DEFENDANT’S MOTION TO EXCLUDE PORTIONS OF
THE REBUTTAL REPORT OF DR. ALLEN ROSENFELD, AND DENYING
DEFENDANT’S MOTION FOR LEAVE TO FILE COUNTERCLAIM

Before this Court are Plaintiffs’ Motion for Class Certification, Defendant’s Motion for
Judgment on the Pleadings as to Plaintiffs’ Nationwide Class Allegations, Defendant’s Motion to
Exclude Portions of the Rebuttal Report of Dr. Allen Rosenfeld, and Defendant’s Motion for
Leave to File Counterclaim. After having read and considered these motions, and all opposing
and supporting briefs and materials submitted by the parties; after holding a hearing on
December 21, 2006, at which the Court issued oral rulings granting the class certification motion
and denying the counterclaim motion; and based upon the findings of fact and conclusions of law
articulated below, it is HEREBY ORDERED that Plaintiffs” Motion for Class Certification under
O0.C.G.A §9-11-23 is GRANTED, in the manner specified below. It is FURTHER ORDERED
that Defendant’s Motion for J udgment on the Pleadings as to Plaintiffs’ } ‘ationwide Class
..Ajvlgzgations, Defendant’s Motion to Exclude Portions of the Rebuttal Report of Dr. Allen

Rosenfeld, and Defendant’s Motion for Leave to File Counterclaim are DENIED. As the Court

Gl
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“ stated at the December 21, 2006 hearing, the Court encourages the transfer of this dispute to the
Business Case Division of the Superior Court for further proceedings in this matter. While the
-+ court has had ample opportunity to review, and has reviewed, all the pleadings, documentation
 and arguments of the parties in reaching its decisions issued today, the Court believes that this

“:icase 1s the type of case intended for consideration by the Business Case Division and that further

proceedings in this matter would be most expeditiously handled by the Business Division.
THE PROPOSED CLASS
Plaintiffs Deborah Eaves, William O’Hara, and David Tegart are past or present
- v customers of Defendant Earthlink, Inc. (“Earthlink™), a company that provides Intermet access
. through a variety of technologies, such as digital subscriber line (“DSL”), dial-up, wireless, and
- satellite. Plaintiffs allege, on behalf of a proposed class of themselves and all others similarly
Situated, that Earthlink has violated Georgia law by imposing an early termination fee (“ETF”)
_,upon its customers if they cancel service prior to the completion of a contract term.
Plaintiffs seek certification of the following class:
[AJll current or past residential Internet service customers of Earthlink (regardless
of mode of connection, i.e., DSL, dial-up, wireless, satellite and dedicated circuit)
who have been assessed an early termination fee either for canceling their Internet
service purportedly prior to the expiration of their contract, or who were charged
such a fee for canceling service after the expiration of the initial term of their
contract, or who were charged a “moving fee” for relocating their Internet service,
on or since February 16, 2001 » or who are subject to being assessed such an early
termination fee or moving fee if they cancel their service in the future.
First Amended Complaint 9 33.
FINDINGS OF FACT
Based on the submissions of both parties, including declarations, expert reports,

deposition transcripts, and other evidentiary documents and materials, the Court makes the

following findings of fact related to the motions pending before the court, including Plaintiffs’®

[\
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Motionsfor Class Certification.! Several million consumers purchase Internet access service
from Earthlink through a variety of technologies,.including DSL, dial-up, wireless, and satellite.
At least consumers subscribe to Earthlink’s residential DSL high-
':JS.pCGd service, which is the service purchased by Plaintiffs. Navin Dep. at 94; DiNapoli Dep. at
59. Earthlink’s basic price for residential DSL service is currently $39.95. Seagraves Dep. at
59 Every year, approximately Earthlink customers cancel their residential DSL service.

. Navin Dep. at 14.

R Earthlink imposes a standard contract on all of its customers, referred to as the Internet
Service Agreement (“ISA™), that is the same or materially similar for all residential services.
Amended Complaint, Ex. A; Seagraves Dep. at 36-37. Pursuant to the ISA, Earthlink imposes a
mintimal contractual term of service on its customers, which is ordinarily 12 months in length.,
Seagraves Dep. at 53-56. For several categories of Earthlink residential service — including
DS L, wireless, and satellite — the ISA also includes a standard ETF provision, which imposes a

A fee if the customer cancels Earthlink service prior fo the end of the contractual pericd: BErTHEr
the first 30 days of service. Id. at 14, 45, 49. For example, Earthlink imposes an ETF of $149.95
;‘for residential DSL and $399.95 for satellite. /4.2 Earthlink also imposes the ETF on customers
| who move residences during the contractual term, but then refunds part of the ETF if the
customer remains with Earthlink. /4 at 32-33. For example, the net “moving fee” for residential

DSL customers is $50. Id.

"y ' The findings in this Order are made pursuant to O.C.G.A. § 9-11-23(f)(3), which
requires the Court to specify the findings of fact supporting its ruling on class certification. As
~discussed below, the relevant question for class certification is whether the requirements of
0.C.G.A. § 9-11-23 are satisfied, not whether Plaintiffs should prevail on the merits. Thus, these
findings are entered for the purpose of resolving Plaintiffs’ class certification motion.
? The bulk of Earthlink’s customers purchase dial-up Internet service, for which Earthlink
agserts (but the Court does not find at this time) that Earthlink has not charged an ETF.




To: 14042016959 Fram: Streem Customer (4043320363) 01/09/07 06:29 PM Page 6 of 43

Earthlink’s ETF is a standard amount for all subscribers to a given service. /d. at 45-46.
”'i.“hus, Earthlink has one ETF for all residential DSL subscribers and one ETF for all satellite
‘subscribers. /4. The ETF is not negotiated on an individual basis between Earthlink and its
?éustomers, but is part of Earthlink’s standard contractual documents. /4. Although Earthlink
‘bffers customers a variety of “promotions” as a way of marketing its services, these promotions

Navin Dep. at

5455,

T RS

Pursuant to Earthlink’s ISA and standard practice, Earthlink imposes the ETF when a

“customer cancels service during the contract term, but after the first 30 days. Doherty Dep. at

14. In general, for Earthlink customers who pay by credit card, the ETF is
‘automatically charged to the customer’s credit card. It is Earthlink’s
policy

Id. at 15; EL 2929,
At Earthlink
- , Navin Dep. at 33-34, 58-59, 65-66.
’ Plaintiffs are three individual consumers who, based on their experience as Earthlink
-customers, seck to represent a proposed class of all Earthlink customers charged or threatened
with charge of an ETF for cancelling their Earthlink Internet service. Plaintiff Eaves was an
Ig_grthiink DSL customer from 2002 to 2004, when she cancelled her service. First Amended
C_éompiaint 1 5. At that time, she was charged an ETF by Earthlink, although her credit card was
cf'edited with the amount of the ETF after Ms. Eaves disputed the charge, Id. § 18; Dcherty
e Dccl 9 8. Earthlink has not disclaimed an intention of collection this fee from Ms. Eaves.

Doherty Decl. 4§ 7-8. Plaintiff O’Hara was an Earthlink customer, both for dial-up and DSL
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service, from 1999 to 2004, when he terminated his service. First Amended Complaint 16. Mr.
O’Hara was charged ETF and moving fees by Earthlink. /7d. 4§ 22-24; O’Hara Dep. at 91-92.
‘Plaintiff Tegart was an Earthlink DSL customer from 2003 until 2005, when he cancelled his
service. Tegart Dep. at 17, 50-51. According to Mr. Tegart, he wanted to cancel Earthlink’s
\v-.:;;ervice sooner, but was deterred from doing so by the ETF. /d. at 64-65.3

| In early 2005, Plaintiffs brought suit in this Court, on behalf of themselves and all others
E's'imilarly situated. The First Amended Complaint, filed on March 24, 2005, sets forth five counts
En’fbr relief: (1) declaratory and injunctive relief based on the claim that the ETF “is a penalty that
1s unenforceable under Georgia common law”; (2) unjust enrichment; (3) breach of contract duty
of good faith and fair dealing (charging an illegal penalty); (4) money had and received
(conversion); and (5) unconscionability. Plaintiffs have requested a declaration that Earthlink’s
ETF 1s unlawful; an injunction prohibiting Earthlink from collecting its ETF; an order requiring
Earthlink to credit the accounts and correct the credit records of customers to whom it charged

ETFs, but who did not pay the charges; and damages or disgorgement to proposed class members

. .’f_ér any ETFs assessed and collected by Earthlink during the class period.

Earthlink filed an Answer to the First Amended Complaint on April 25, 2005, as well as a

_Motion to Dismiss pursuant to O.C.G.A § 9-11-12(b)(6), for failure to state a claim upon which
relief can be granted. The Court denied that Motion by Order dated September 28, 2005. Class
discovery thereafter commenced, with Earthlink designating Dr. Mark Hosfield and Plaintiffs

designating Dr. Allen Rosenfeld as expert witnesses. Class discovery closed at the end of March

2006. On April 20, 2006, Earthlink filed an Amended Answer to the First Amended Complamt,

g Although Mr. Tegart’s contract term ended during the course of this litigation, he was
an Earthlink customer at the time that this lawsuit was filed, and he sought an injunction that
would permit him to cancel his service without incurring a fee.
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 which, for the first time, asserted “defenses” of set-off and recoupment and the voluntary

- payment doctrine.

On April 28, 2006, Plaintiffs filed their Motion for Class Certification, and

“-accompanying Memorandum of Law and supporting materials. On June 1, 2006, Earthlink filed
" an opposition to class certification, as well as two related motions - a Motion for Judgment on

' the Pleadings as to Plaintiffs’ Nationwide Class Allegations and a Motion to Exclude Portions of
“the Rebuttal Report of Dr. Allen Rosenfeld. Plaintiffs thereafter timely filed oppositions to both
of Earthlink’s motions, as well as a Reply Memorandum in Support of Class Certification. On

* October 23, 2006, Earthlink filed reply briefs in support of its Motion for Judgment on the

Pleadings and Motion to Exclude Portions of the Rebuttal Report of Dr. Allen Rosenfeld *
By Order of November 3, 2006, the Court set December 21, 2006 as the hearing date for

all pending motions. Two weeks later, on November 17, 2006, Earthlink filed 2 motion for leave

to file a set-off or recoupment counterclalm against Piamtxffs Eaves and O’Hara, pursuant to

" 0.C.G.A§9-11-13. Earthlink’s motion did not seek leave to file a counterclaim against Plaintiff

Tegart or any other members of the class. Plaintiffs filed an opposition to Earthlink’s motion on
December 14, 2006, and Earthlink filed a reply brief on December 20, 2006.
The Court has carefully reviewed all of the materials submitted by both parties in support
and in opposition to the motions pending before the Court. The Court heard oral argument on
these motions on December 21, 2006.

CONCLUSIONS OF LAW

L. Class Certification Is Granted Under O, C.G.A. §9-1 1-23(b)(3), And, Alternatively,
Under O.C.G.A. §§ 9-11- -23(b)(1) and (2).

: * Also on October 23, 2006, Earthlink filed a motion to strike a proposed order that
Plaintiffs had submitted to the Court on October 6, 2006. At the December 21, 2006 oral
argument, Earthlink informed the Court that it was withdrawing this motion to strike.
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Under Georgia law, a case may proceed as a class action only if the prerequisites of
| EO.C.G.A. § 9-11-23(a) are satisfied, as well as one or more subsections of 0.C.G.A. §9-11-
'23(b). The relevant question for class certification is not whether plaintiffs are likely to prevail

‘on the merits, but whether the requirements of 0.C.G.A § 9-11-23 are satisfied. Duffy v. The
Landings Ass'n, Inc., 254 Ga. App. 506, 507, 563 S.E.2d 174, 176 (2002); Sta-Power Indus. v.

_Avant, 134 Ga. App. 952, 954, 216 S.E.2d 897, 900 (1975).

The four O.C.G.A. § 9-11-23(a) prerequisites are numerosity, commonality, typicality,
" and adequacy. Specifically, Plaintiffs must establish that:

(1) The class is so numerous that Joinder of all members is impracticable;

(2) There are questions of law or fact common to the class;

(3) The claims or defenses of the representative parties are typical of the claims
or defenses of the class; and

(4) The representative parties will fairly and adequately protect the interests of
the class.

0.C.G.A. § 9-11-23(a).
Once these prerequisites are established, the three bases for class certification under § 9-
'11-23(b) are:

(1) If the prosecution of separate actions would create a risk of inconsistent
adjudications, causing incompatible standards of conduct for the defendant, or if
such individual prosecutions would practically dispose of or substantially impair
other parties’ ability to protect their interests;

(2) If the defendant “has acted or refused to act on grounds generally applicable
to the class, thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole™; or

(3) If “the questions of law or fact common to the members of the class
predominate over any questions affecting only individual members” and “a class
action is superior to other available methods for the fair and efficient adjudication
of the controversy.”
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0.C.G.A. §9-11-23(b).

Subject to these requirements, this Court has “broad discretion in deciding whether to
cettify a class.” Carnett’s, Inc. v. Hammond, 279 Ga. 125,127, 610 S.E.2d 529, 530 (2005).
This Order is entered pursuant to O.C.G.A. § 9-1 1-23(£)(3), which states that “[w]hen deciding

+.1. whether a requested class is to be certified, the court shall enter a written order addressing
whether the factors required by [0.C.G.A. § 9-1 1-23] for certification of a class have been met
and specifying the findings of fact and conclusions of law on which the court has based its
decision with regard to whether each such factor has been established.” Pursuant to law, this
Order “may be altered or amended before the decision on the merits,” O.C.G.A. § 9-1 1-23(c)(1),
should circumstances change during the course of the lawsuit.

A. Plaintiffs Have Satisfied The Prerequisites Of O.C.G.A. § 9-11-23(a).

1. Numerosity.

Under 0.C.G.A. § 9-1 1-23(a)(1), Plaintiffs must show that “[t]he class is so numerous
that joinder of all members is impracticable.” Earthlink has not expressly disputed numerosity,
and this Court concludes that Plaintiffs have made the required showing of numerosity.

The numerosity requirement is satisfied if the number of proposed class members “is so
large that each cannot practically represent himself, either in the same or in separate lawsuits.”
Ford Motor Credit Co. v. London, 175 Ga. App. 33,36,332S.E2d 345, 347 (1985). “[Plrecise
numbers would not be crucial to a determination of numerousness,” and therefore numerical
estimates may suffice. Id. “A class consisting of as few as 25 persons has been found to bhe
sufficiently numerous to maintain a class action.” Stevens v. Thomas, 257 Ga. 645, 649, 361
5E2d 800, 803 (1987); see Sta-Power, 134 Ga. App. at 954-955, 216 S.E.2d at 901 (describing

classes with 25-40 class members, and certifying a class of approximately 250 members).







