IN THE SUPERIOR COURT OF FULTON COUNTY BT E
STATE OF GEORGIA B

DEBORAH EAVES, WILLIAM O'HARA, ) .
and DAVID TEGART, on behalf of ) PEPUTY FLEk
themselves and all others similarly situated, )

} Civil Action No.: 05CV97274
Plaintiffs 3} :
} CLASS ACTION COMPLAINT
v. )
) JURY TRIAL DEMANDED
EARTHLINK, INC., )
)
Defendant, )
)

FIRST AMENDED COMPLAINT

I. Plaintiffs Deborah Eaves, William O’Hara and David Tegart, by thsir
counsel, allege upon knowledge with reépect to themselves and their own acts and upon
information and belief based, in part, on the investigation of counsel and publicly
available reports and statements, as to all other matters as follows:

NATURE OF THE CASE

2. Earthlink, Inc. (“Earthlink™ or “Defendant™ engages in the unlawiul
practice of charging a so called “early termination fee” either to extract improper
penalties from its customers or wrongfully to deter them from seeking alternative Internet
service providers. The amount of the fee ($149.95) is unconscionable and constitutes an
unlawful penalty, and the manner in which it is typically collected — by an automatic
debit of a customer’s credit card account, without notice or permission — is deceptive.
This consumer class action brought on behalf of all former and cuwrrent Earthlink

customers pursuant to Georgia common law and statuie seeks 0 end that practice and



compensate class members who have been charged or assessed anr carly termination fee
by Earthlink on or since February 16, 2001 (the “Class Period”).

3. Upon a customer’s termination of his or her service, Earthlink imposes a
fee that exceeds any legitimate measure of “liquidated damages” to which it would even
erguably be entitled. For customers that Earthlink claims are still in the mitial term of
their contracts, the amount is many fimes the cost of ong-month’s service. And for many
customers, whose initial term had expired and who receive Imternet service from
Earthlink on a month-to-month basis, the fee is several times the total value of the
contract. In either case, the fee is set to deter customers from canceling their service and
not 1o compensate Farthlink for its reasonable contract damages, if any. Earthlink also
charges this fee even when it has no contractual right to do so. Plaintiffs, on behalf of
themselves and the class, seek a refund or credit of ali early termination fees assessed or
collected by Earthlink, and compensatory damages, rescission, and declaratory and
injunctive relief declaring the early termipation fees to be an illegal penalty under
Georgia law, and prohibiting Defendant from continuing to contract for and collect such
charges from its customers.

JURISDICTION AND YENUE

4, Jurisdiction and venue is proper in this Court because Defendant resides in
this County, and Defendant’s standard form contract that it seeks to enforce against all of
its customers nationwide provides that it will be governed “by Georgia law without
regard to conflict of law provisions,” and that “{t]he federal and state courts located in
Atlanta, Georgia alone have jurisdiction over all disputes arising out of or related to this

Agreement and the Service.”



PARTIES

5. Plamndff Deborah Eaves Havas was an
Farihlink DSL customer from approximatei& March 2002 wnti! October 2004, when she
. lerminated her service,

6 Plainilf William O'Hara . (’Hara
was an Farthlink dial-up customer (during pcﬁéds when he was not an Earthlink D81
customer) from. approximately June 1999 untii Tuly 2004, and an Earthlink DSL customer
from approximately Decemb;er 2000 until July 2004, when he terminated his service,

7. Pramtiff David Tepart fﬂgari is and
has been an Barthlink DSL customer since March 2003,

8. Earthlink is incorporated in Delaware. Its corporate headquerters are
" located at 1375 Peachtree Street, Atlanta, Fulton County, Georgla 30309. Earthlink may
be served a summens and complaint by serving its registered agent, CT Corporation
System, 1201 Peachtree Street, NE., Atlenta, Fulton County, Georgla 30361,

FACTUAL BACKGROUND
Plainiiff Deborak Eaves

9, Plaintiff Deborah Faves initially signed up for Barthlink DSL service in or
" about March 2002,

10.  Defendant's contract with Eaves is a standardized contract of adhesion
applicable to Defendant’s customary Internct service agrecments (attached heeto as

Exhibit A). Although Eaves's contracl was specifically for DSL service, Earthlink’s



contracts for ether types of Intemet connectivity are substantially similar, at least with
respect to the provision for an unlfawful early termination fee. |

1I.  The contract provides for an initial term of twelve months from Eaves’s
“activation date,” which is defined as either three days after Eaves’s DSL line was
provisioned or on the first day she connected to DSL. The twelve month term of Eaves's
initial contract began in or about March 2002 and ended in or about March of 2003.

12.  The contract further provides that cancellation of the Earthlink service
“before the initial term of the agreement ends will result in a $143.95 charpe.”

13.  The contract further provides that the contract will continue on a month-
to-month basis after the initial term of the agreement. The contract does not provide for
an early termination fee if the customer terminates service after the initial term of the
coniract.

14, The contraci further requires that the customer provide credit card billing
information so that charges can be billed to the customer’s credit card or debit card each
month for the service and any additional usage or services. On information and belef, it
is Earthlink’s policy to automatically charge early termination fees to the customer’s
credit card without first requesting the customer’s permission to process such charges, as
it did to Eaves.

15.  Afier the initial term of Eaves’s agreement ended, Eaves continued to use
Earthlink’s DSL services as a month-to-ronth customer.

16.  In May 2004, Eaves attempted to upgrade her DSL service from Earthlink
to a higher speed than her existing service. She was specifically told by Barthlink that

she could cancel the higher speed service without incurring a termination fee. A week



later, she called to cancel the higher speed service because she did not experience higher
Spéed.

17.  She went back to her original level of service on a month-to-month basis
without entering into any new contract or agreeing to an early termination fee.

18.  In Qctober, 2004, Eaves cancelled her Earthlink service. Despite having
no centractual right to do so, Earthlink charged a $149.95 early termination fee fo her
credit card without providing notice or seeking her permission in advance. Eaves
attempted to dispute the charge through the company but Defendant refused to reverse
the charge.

Plaintiff William O*Hara

19.  Plaintiff William O’Hara initially signed up as an Earthlink dial-up
customer in June 1999, In December 2000, he upgraded to Earthlink DSL service.

20, To the best of his recollection, O’ Hara did not receive any written contract
from Earthlink either at the time he first signed up for Earthlink’s DS1. service or later.

21, Between January 2002 and April 2004, O’Hara moved residences three
times. Each time that "Hara moved, he maintained an Earthlink dizl-up account until he
counld be reconnected as an Barthhink DSL customer.

22, Each time O’Hara restarted his DSL. service, Earthlink began a new twelve
month contract term. Earthlink used #ts practice of restarting the ¢lock on O’Hara’s
contract whenever he moved as a basis for charging him an early termination fee, even
though he had been an Earthlink customer for several years aud Earthlink sent him no
new equipmeni when he moved. Except for O’Hara’s most recent move, Earthlink

credited $99.95 of the fee back, but retained a $350 “moving fee” On information and -



belief, this $50¢ moving fee, which is & subset of the early termination fee, was also
unjustified by the costs to Earthiink entailed in moving O’Hara’s service to 2 new
location.

23. In approximately April 2004, O’Hara moved from California to
Washington State. . Earthlink charged him an early termination fee but stated that if he
restarted his service at a new address, the company would refund $99.95 of the fee, as it
bad done in the past. In July 2004, once he found a permanent residence in Washington
State, he attempted to restart his Earthiink DSL service, but discovered that Earthlink did
not provide in his new neighborhood the same type of high speed DSL service he had
been using previously. Earthlink provides high-speed cable service in his new
neighborhood and O°Hara stated his interest in getting that service as an alternative to
Earthiink DSL. However, Barthlink informed him that he would still be charged an carly
termination fee, even if he used the only available high-speed option provided by
Farthlink in his area comparable to the DSL service he had been nsing, because he was
not restarting his Earthlink DSL service.

24,  (PHara attempted to dispute the early termination fee through the
company, but was repeatedly rebuffed. He spoke 10 no fewer than seven employees of
Earthlink seeking to get the early termination fee reversed, and even wrote a letter to the
CEQ of Earthlink describing the unfair manner in which he was being treated, but
Earthlink refused to0 reverse the early termination fee. As a result, he cancelled his
Earthlink account in July 2004, and Earthlink debited the $149.95 early termination fee

from the credit card that he had on file with Earthlink.



Plaintiff David Tegart

25.  David Tegart first signed up for Earthlink DSL service by phone in
approximately March 2003. To the best of his recollection, Tegart did not receive any
written contract from Earthlink either at the time he first sipned ap for Earthlink’s DSL
service or later.

26.  In July 2004, Tegart relocated to a new address in the same city, Bouider,
Colorado. At the time that Tegart moved, he had slready completed his initial twelve
month term of service with Earthlink and was a month-to-month customer,

27.  Approximately a week before moving, Tegart requested that Earthiink
relocate his DSL service to his new residence. He was informed that DSL was available
at his new address and that it would take four to six weeks to complete the request.

28. It took approximately four months for Tegart finally to get his Earthlink
DSL service reconnected, Over the course of those four months, Tegart called Earthlink
technical and accounting personnel multiple times to determine the source of the delay
and attempt to fix the problem. During this time, Earthlink continued to charge Tegart
for Earthlink DS service that he did not have, althongh he eventually obtained at least
partial credit for this extended period without service.

29, In November 2004, Earthlink charged Tegart an early termination fee,
e.ven though he had not terminated his service, and had endured repeated phone calls to
get his Earthlink DSL service restarted. Earthlink eventually refinded that fee.

30.  Earthlink finally successiully restarted Tegart’s DSL service in November
2004, Tegart wishes to cancel his Earthlink DSL service due to the poor customer

service he has experienced and to switch to another provider, But the company now



claims that Tegart is subject to a new twelve month coriract period starting from
November 2004 (when the company finally got his service restarted), and that if he
caneels his service prior to November 2005, he will be. charged an early termination fee.
Earthlink did not tell Tegart that he was beginning a new twelve rﬁonﬂx contract at the
time of his move or when the new service was finally up and mnning.

31.  But for concern that he would be charged an early termination fee, Tegart
would cancel his Earthlink service now,

32, Earthlink’s early fermination fee is an illegal penalty and not lawful
liguidated damages for early termination, Earthlink assesses early fermination fees, such
as the one it assessed or threatens to assess Plaintiffs, for the purpose of deterring
~ Phaintiffs and the Class from terminating Earthlink’s services, and for the purpose of
penalizing Plaintiffs and the Class if they do terminate Earthlink’s services. Earthlink’s
early termination fee does notf represent the damages, if any, that it incurs when its
customers terminate its Internet cormection services “early”, Moreover, the actual injury,
if any, that early termination causes Earthlink is not difficult or impossible for Earthlink
to estimate accurately at the beginning of its relafionship with its Internet service
customers, and the early termination fee is not a reasonable pre-estimate of the probable
loss to Earthlink, if any, resuiting from such carly termination. Earthlink also charges
this fee even when it has no conteactual right to do so.

CLASS ACTION ALLEGATIONS

33, Plaintiffs bring this case as a class action pursuant to Ga, Code Ann. § 9-

11-23 on behalf of a class (the “Class”) consisting of all current or past residential

Internet service customers of Earthiink {regardless of mode of connection, i.e., DSL, dial



who have been assessed an early
termination fee either for canceling their Internet service purportedly prior to the
expiration of their contract, or who were charged such a fee for canceling service after the
expiration of the initial term of their coniract, or who were charged a “moving fee” for
relocating their Intermet service, on or since February 16, 2001, or who are subject to
being assessed such an early termination fee or moving fee if they cancel their service in
the future.

34, On information and belief, there are more than 5.1 million persons who
are or have been Internet service customers of Earthlink. All such persons are subject to
being assessed an early termination fee if they cancel their Earthlink service (whether or
not their original term contracts are still in effect), and a substantia} number of such
persons have been assessed and/or charged unlawful carly termination fees by Defendant
in violation of Georgia law. Although the exact number of such persons is unknown to
' Plaintiffs at this time, Defendant’s record systerns should contain information on the
identities and location of all such parties as well as the amounts of the illegal early
termination fees imposed on or collected from all such persous. Because Defendant has
exclusive control of such information, Plaintiffs reserve their right to amend their
allegations following completion of discovery of Defendant. Given the large nature and
extent of Defendant’s business, it is clear that the members of the Class are so numercus
that joinder of all members of the Class is impracticable.

35.  Plaintffs’ claims involve questions of law and fact common to the Class,
because Plaintiffs and other members of the Class were parties to standardized, adhesion

contracts, or other standard policies of Defendant, containing similar if not identical




provisions with Defendant’s unlawful early termination fees in violation of Georgia Iaw.
Defendant’s standard contract imposes a choice of venue and law provision that specifies
Georgia law is applicable and that venue is proper only in the courts in Atlanta, Georgia.

36.  Plaintiffs” claims are typical of the claims of the members of the Class,
because Plainti:ffs and the Class sustained damages arising out of Defendant’s wrongful
conduct, and/or are threatened with damages if they terminate Earthlink’s services.

37.  Plaintiffs will fairly and adequately protect the interests of the Class.
Plaintiffs have retained counsel competent and experienced in class and consumer
litigation and have no conflict of interest with other Class members in the maintenance of
this class action. In addition, Plaintiffs have no relationship with Defendant except as
current or former customers. Plaintiffs’ interests are antagonistic 1o the interests of
Defendant and Plaintiffs will vigorously pursue the claims of the Class.

38. A class action is superior to other available methods for the fair and
efficient adjudication of this controversy because joinder of all members is impracticable.
Furthermore, because the damages suffered by individual class members may be
retatively small, the expense and burden of individual litigation makes it impracticable
for the Class to individuaily seek redress for the wrongs done to them. Plaintiffs believe
that Class members, to the extent thet they arc aware of their rights against Defendant
herein, would be unable to secure counsel to ltigate their claims on an individual basis

. because of the relatively small nature of the individual damages, and that a class action is
the oaly feasible means of recovery for the Class members. Individual actioms also
would present a substantial risk of inconsistent decisions, even though each Class

 member hes an idemtical claim of right against Defendant. Plaintiffs envision no
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difficuity in the management of this action as a class action. Damages may be calculated
with mathematical precision from the information maintained in Defendant’s records, so
that the cost of administering any recovery can be minimized.

39. Common questions of law and fact exist ag t¢ all members of the Class
and predominate over any questions affecting solely individual members of the Class.
Among the guestions of law and fact commeon to the Class are:

a. ‘Whether the early termination fee tmposed by Defendant is an
unlawful penalty in viclation of Georgia law, including (1) whether it is used for the
purpose of deterring Plaintiffs and the Class from terminatirig their service and of
penalizing them in the event they should do so, (2) whether it was a sum which
represented those darages, if any, that would ensue if Earthlink’s service were
terminated by the customer, (3) whether the injury, if any, caused to Earthlink from early
termination wes or is difficult or impossible to estimate accurately at the beginning of its
relationship with its Internet service customers, (4) whether the carly termination fee isa
reasonable pre-estimate of the probable loss to Earthlink, if any, resulting from early
termination by a customer, and (5) whether Earthlink imposes an early termination fee
- even when it has no contractual right to do so.

b. whether Earthlink engages in a practice of automatically debiting
its customers’ credit card accounts, without notice or permission, for a termination fee
regardiess of whether the customer cancels his or her Internet service after the term of
their initial contract.

C. Whether the members of the Class have sustained damages and, if

so, what is the proper measure thereof; and

n
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d. ‘mether Defendant should be enjoined from imposing an {Hegal
early termination fee and the proper scope of any such injunction.
COUNT 1 -- DECLARATORY AND INJUNCTIVE RELIEF

40.  Plaintiffs incorporate ail of the averments above as if fully set forth herein,

41.  Farthlink’s $149.95 early termination fee is a penalty that is unenforcesble
under Georgia comimon law.

42,  Earthlink’s early termination fee is an illegal penalty in a contract of
adhesion. The charge is not reasonably related to any reasonable liquidated damages
provisions, as it has no relationship to any fair estimate of the costs deriving from a
customer termination and is intended not to recompense such costs, but instead to deter
and penalize a customer termination and to recover additional revenues. Earthlink also
imposes an early termination fee even where it has no contractual right to do so.

43.  FEarthlink is not entitled te collect early termination fees from plaintiffs
and the class.

44, Earthlink has assessed early termination fees against plaintiffs and the
class members. On information and belief, Earthlink refains these assessments in its
books and records and has attemated 1o collect, or reserves to itself the right fo collect, or
attempt to coliect, such early termination fees. On information and belief, Earthlink also
reports unpaid early termination fees it has assessed to credit reporting and other entities
interested in the creditworthiness of plaintiffs and the class.

45,  Earthlink will continue to afterapt to collect such early termination fees in

the absence of an adjudication that it is not entitled to collect such fees.
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46.  Plamtiffs and class members are entitled o a declaration of their righs,
declaring that they are not obligated to pay Earthlink the early termination fees it has
assessed against them, and fo an injunciion preventing Earthlink from collecting or
attempting to collect such fees.

WHEREFORE, Plaintiffs request that the Class be certified, and for judgment
against Deferdant Earthlink on behalf of themselves and all class members for

(a) A declaration that Earthlink’s early termination fees are
wunenforceable penalties that cannot be collected,

(b)  An injunciion prohibiting FEarthiink from collecting earty
termination fees either pursuant to the unenforceable early termination provision in its
contract of adhesion with consamers, or pursuant to its general practice of charging such
fees even where if has no contractuaf right to do so;

(¢}  An injunction requiring Earthlink to credit the accounts and correct
the credit records of early terminating customers to whom it assessed early termination
fees but who did not pay such charges;

(d}  Costs and reasonably attorneys’ fees; and

(@ Such other relief as the Court deems just and proper.

COUNT II - UNJUST ENRICHMENT

47.  Phaintiffs incorporate all of the avenments above as if fully set forth at
length.

. 48.  Earthlink’s early termination fee is a penalty that is unenforceable under
Georgia common law governing liquidated damages. Earthlink also imposes an early

termination fee even when it has no contractual right to do so.



49.  Earthlink’s early termination elause, set forth in its standard comiract with
all of its customers and in other written statements of company pelicies and practices,
results in a windfall to Earthlink all or substantially all of the time that it is applied.

50.  Earthlink knows and intends that it will reap a windfall through imposition
of its early termination fee,

51.  Earthlink has been unjustly enriched at the expense of the class by its
coliection of the unenforceable early termination fees.

52, It would be unjust to permit Earthlink to retain the preceeds of its
unenforceable early termination fee clanse.

53.  Earthlink is liable to disgorge to plaintiffs and ke class the amount by
which it has been unjustly enriched through application of its unenforceable early
termination fee,

WHEREFORE, Plaintiffs request that the Class be certified, and for judgment
against Defendant Earthlink on behalf of themselves and all class members for:

(2) Disgorgement of early termination charges unlawfully assessed and
collected;

(b} Costs and reasonable attorneys’ fees; end

{c) Such other relief as the Court deems just and proper.

COUNT 11l -~ BREACH OF CONTRACT DUTY OF GOOD FAITH AND FAIR
DEALING (Charging An IHegal Penalty)

54, Plaintiffs repeat and reallege each and every allegation set forth above as
if fully set forth herein,
55.  Earthlink’s early termination fee is an iilegal penaity provision in a

contract of adhesion. The charge is not reasonably related 1o any reasonable liquidated
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damages, as it has no relationship to any fair estimate of the costs of a customer
termination and is mtended not to recompense such costs, but instead to deter and
penalize a customer termination and fo recover additional revenues,

56,  Barthlink owed plaintiffs an¢ members of the Class the duty of good faith
and fair dealing that is implied in every agreement, including & duty to impose liquidated
damages only in accordance with applicable laws.

57.  Defendant breached its duties of good faith and fair dealing and breached
its contracts with plaintiff and the class by charging them an illegal termination fee.

58.  Plaintiffs and the members of the Class are therefore entitled to recission
of the agreement and/or repayment of the early termination fees plus interest from the
date of such payment, plus reasonable attorneys’ fees and costs,

WHEREFORE, Plaintiffs request that the Class be certified, and for judgment
againat Defendant Earthlink on behalf of themselves and all class members for:

(a)' Rescission of the iliegal penalty, and compensatory damages as a
result of the wrongs alleged herein;
) Disgorgement of early termination charges unlawfnlly assessed
and collected;
{c} Costs and reasonable attorneys’ fees; and
(d) Such other relief as the Court deems just and proper.
COUNT 1V - MONEY HAD AND RECEIVED--CONVERSION

59.  Plaintiffs repeat and reallege each and every allegation set forth above as

if fully set forth herein.
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60, Harthlink has taken, reseived, received, collecied and converted eatly
termination fees from plaintiffs and the Class based on a false and iHlegal claim of right.

61.  Plaintiffs and the members of the Class have been deprived of the money
and the use of such money that Earthlink hes taken, charged, converted, used and
received under its false and illegal claim of right, and have suffered damages as a result.

WHEREFORE, Plaintiffs request that the Class be certified, and for judgment
against Defendant Barthiink on behalf of themselves and all class members for:

(@)  Disgorgement of early termination charges unlawfully assessed
and collected;
{b) Costs and reasonable attorneys’ fees; and
{c) Such other relief as the Court deems just and proper.
COUNT V—UNCONSCIONABILITY

62.  Plaintiffs repeat and reallege each and every allegation set forth above as
if fully set forth herein,

63.  Earthlink’s carly termination fee is an illegal penalty provision in a
coniract of adhesion. The charge is not reasonably related to any reasonable liquidated
damages provisions, as it has no relationship to any fair estimate of the costs detiving

- from a customer lermination and is intended not to recompense such costs, but instead to
deter and penalize a customer termination and to recover additional revenues,

64.  PBarthlink’s early termination fees were unconsciomable in taking
adi;'antage of its superior bargaining power and knowledge to abtain contract terms that
were oppressive and unlawful, and/or imposing early termination fees without the

contractual right to do so.
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WHERFEFORE, Plaintiffs request that the Class be certified, and for
judgment against Defendant Earthlink on behalf of themselves and all class members for:
(a)  Disgorgement of early termination charges unlawfully assessed
and collected;
(b) Costs and reasonable attorneys’ fees; and

{c) Such other relief as the Court deems just and proper.

Respectfully submitted thig 11 day of March, 2005,

pd
‘CHITWOOD4& ARLEY, LLP
Martin 13, Chitwedod
Georgia Bar No, 124950
David 1. Worley

Georgia Bar No, 776665
Meryl W, Edelstein
Georgla Bar No, 238919
2300 Promenade 11

1230 Peachtree Street, N.E.
Atlanta, GA 303209

Phone {404) 873-3900

TYCKQ, ZAVAREEL & SPIVALLP
Bruce V. Spiva

Jonathan K. Tycko

Hassan A. Zavareel

2000 I. Street, N.W,

Suite 808

Washington, D.C. 20011

Phone (262} 973-0900

Fax (202) 973-0950

CUNEQ WALDMAN & GILBERTLLP
Steven N, Berk

317 Massachusetis Avenue N.E.
Washington, D.C. 20002

Phone (202) 789-3960

Fax (2023 789-1813
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CERTIFICATE OF SERVICE

This is to certify that I have served a true and correct copy of the within and
foregoing “First Amended Complaint” upon the below listed individuals by first-class

17.8. Mail, postage prepaid, at the following addresses:

Jerry Blackstock

Brad Grout

Hupnton & Wiliams

Bank of America Plaza
Sufte 4100

608 Peachiree Street, N.I.
Atlanta, GA 30308-2216

This 24th day of March, 2003,

4d ] Warley /)

Georgia Bar No. 776665

CHTWOOD & HARLEY
2900 Promenade II, Suite 2900
123G Peachtres Street, NE
Atlanta, GA 30309
Telephone: (404) 873-39CG0
Facsimile: (404) 876-4476
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