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IN RE REFORMULATED GASOLINE
iRFG ANTITRUST & PATENT

ITIGATION MOTION FOR CLASS

CERTIFICATION

L. BACKGROUND

ORDER GRANTING PLAINTIFFS’

Class plaintiffs' allege that defendants Union Oil Co. of California and Unocal

Corporation (collectively, “Unocal”) unlawfully obtained market power by

manipulating the California Air Resources Board (“CARB”) rulemaking proceedings

regarding emission standards and regulations for “reformulated” gasoline (“RFG”).
Consolidated Class Action Complaint (“Compiaint”), filed September 12, 2005, 9y 1, 3,

! Plaintiffs Caleb Klepper, Corrine Sealey, Christopher Sheppard, Stephen Buckser,

Asher Rubin, Jeffrey Rubin, Corey Rosen, Gail Harper, and Michael Shames, bring suit

on behalf of themselves and all others similarly situated.
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160.> Specifically, plaintiffs allege that Unocal made materially false and mislead_}ng
h

LW

2 The following consolidated cases were originally filed in state cour&f:as set

forth below: o

Case No. CV 04-09600, Acosta v. Union Oil Company of California was filed in the Los
Angeles County Superior Court on November 1, 2004, removed to the Central District of
California on November 23, 2004, and dismissed without prejudice pursuant to stipulation
on November 30, 20006;

Case No. CV 05-03441, Harper v. Union Qil Company of California was filed in the
Alameda County Superior Court, and removed to the Northern District of California on
December 3, 2004;

Case No. CV 05-03443, Haro v. Union Oil Company of California was filed in the San
Francisco County Superior Court on November 10, 2004, was removed to the Northern
District of California on December 10, 2004, and was remanded to the San Francisco
County Superior Court on September 13, 2005;

Case No. CV 05-03445, Rosen v. Union Oil Company of California was filed in the San
Francisco County Superior Court on November 15, 2004, and removed to the Northern
District of California on December 10, 2004;

Case No. CV 05-03446, Sullivan v. Union Qil Company of California was filed in the San
Francisco County Superior Court on November 4, 2004, and removed to the Northern
District of California on December 10, 2004;

Case No. CV 05-03577, Shames v. Union Oil Company of California, was filed in the San
Diego County Superior Court on November 9, 2004, and removed to the Southern District
of California on May 25, 2003.

The following consolidated cases were originally filed in federal district court as set
forth below:
Case No. CV 04-08795, Kleppner v. Union Qil Company of California was filed in the
United States District Court for the Central District of California on October 22, 2004,
Case No. CV 05-00309, Sealey v.Union Qil Company of California was filed in the United
States District Court for the Central District of California on January 12, 2005;
Case No. CV 05-01264, Sheppard v. Union Qil Company of California was filed in the
United States District Court for the Central District of California on February 18, 2005;
Case No. CV 05-03438, Buckser v. Union Oil Company of California was filed in the
United States District Court for the Northern District of California on November 9, 2004;
Case No. CV 05-03439, Rubin v. Union Oil Company of California was filed in the United
States District Court for the Northern District of California on November 12, 2004.

(continued...)
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statements, resulting in the development of RFG regulations that substantially

i-ul

overlapped with Unocal’s then-undisclosed patent claims. Id. 4, 160-161. Plamtlffs

allege that Unocal exercised the market power obtained through this mampulatlon by
enforcing its patents, which have now been terminally disclaimed, through lltlgatlon
and licensing activities. Id. | 171.

Plaintiffs allege that Unocal’s anti-competitive conduct has materially caused
and threatened to cause substantial harm to consumers by artificially raising the retail
price of RFG in California resulting from refiners’ actual and potential liability for
patent infringement, substantial costs incurred by refiners to “blend around” the
patents, royalties paid by refiners, harm to supply in the market due to reluctance of
importers to import RFG into California, and disincentives to refiners to make capital
investments necessary to increase production of RFG. Id. Y 174.

Plaintiffs seek to certify a class comprised of:

All consumers who purchased CARB-compliant summertime reformulated

gasoline in the State of California at any time during the period from

January 1995 to and including August 11, 2005. Excluded from the class

are governmental entities, defendants, their co-conspirators, along with all

of their respective parents, subsidiaries, and/or affiliates, and any and all

judges and justices assigned to hear any aspect of this litigation.

Mot. at 24.
The Complaint alleges claims against Unocal’ for: (1) equitable and injunctive

relief pursuant to Section 16 of the Clayton Act, 15 U.S.C. § 26; (2) common law

2(...continued)

On May 4, 2005, the Judicial Panel on Multidistrict Litigation transferred the above
cases to the United States District Court for the Central District of California, pursuant to

28 U.S.C. § 1407, and assigned them to the Honorable Christina A. Snyder.

*The Complaint also named Chevron Corporation (“Chevron™) as a defendant.

Pursuant to a stipulation filed December 2, 2005, the parties dismissed without prejudice

all claims against Chevron.
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monopolization; (3) violation of the Cartwright Act, Cal. Bus. & Prof. Code § 16720;
(4) violation of the Unfair Competition Law (“UCL”), Cal. Bus. & Prof. Code § 1*:}200,
and (5) unjust enrichment. E

Unocal filed a motion to dismiss the Complaint on September 26, 2003. On July
21, 2006, the Court granted Unocal’s motion to dismiss plaintiff’s Clayton Act claim,
and denied Unocal’s motion in all other respects.

On September 15, 2006, plaintiffs filed the instant motion for class certification.
Unocal filed its opposition on January 16, 2007. On February 15, 2007, plaintiffs filed
areply. After carefully considering the parties’ arguments, the Court hereby finds and
concludes as follows.

II. LEGAL STANDARD

“Class actions have two primary purposes: (1) to accomplish judicial economy
by avoiding multiple suits, and (2) to protect rights of persons who might not be able to
present claims on an individual basis.” Haley v. Medtronic, Inc., 169 F.R.D. 643, 647
(C.D. Cal. 1996) (citing Crown, Cork & Seal Co. v. Parker, 462 U.S. 345 (1983)).

Federal Rule of Civil Procedure 23 governs class actions. A class action “may be

certified if the trial court is satisfied after a rigorous analysis, that the prerequisites of
Rule 23(a) have been satisfied.” General Tel. Co. of the Southwest v. Falcon, 457 U.S.
147, 161 (1982).

To certify a class action, plaintiffs must set forth prima facie facts that support
the four requirements of Rule 23(a): (1) numerosity; (2) commonality; (3) typicality;
and (4) adequacy of representation. Dunleavy v. Nadler (In re Mego Fir. Corp. Sec.
Litig.), 213 F.3d 454, 462 (9th Cir. 2000) (internal quotations omitted). These
requirements effectively "limit the class claims to those fairly encompassed by the
named plaintiff's claims." Falcon, 457 U.S. at 155 (quoting Califano v. Yamasaki, 442,
U.S. 682, 701 (1979)).

If the district court finds that the action meets the prerequisites of Rule 23(a), the

court must then consider whether the class is maintainable under one or more of the

SACAS\Crders\CIVIL\2005\05-167 L .class.cent.numbered.wpd 4
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three alternatives set forth in Rule 23(b). Plaintiffs seek certification under Rule
23(b)(3) which governs in a case where money damages is the predominant fonﬁ%f
relief sought, which is the case here. A class is maintainable under Rule 23(b)(3)ﬁ
where “questions of law or fact common to the members of the class predomznate over
any questions affecting only individual members,” and where “a class action is
superior to other available methods for fair and efficient adjudication of the
controversy.” Fed. R. Civ. P. 23(b)(3) (emphasis added). “The Rule 23(b)(3)
predominance inquiry tests whether the proposed classes are sufficiently cohesive to
warrant adjudication by representation.” Hanlon v. Chrysler Corp., 150 F.3d 1011,
1022 (9th Cir. 1998) (citing Amchem Products, Inc. v. Windsor, 521 U.S. 591 (1997)).

The predominance inquiry measures the relative weight of the common to

individualized claims. Id. “Implicit in the satisfaction of the predominance test is the
notion that the adjudication of common issues will help achieve judicial economy.”
Zinser v. Accufix Research Inst., Inc., 253 F.3d 1180, 1189 (9th Cir. 2001) (citing
Valentino v. Carter-Wallace, Inc., 97 F.3d 1227, 1234 (9th Cir. 1996)). In determining

superiority, the court must consider the four factors of Rule 23(b)(3): (1) the interests

members in the class have in individually controlling the prosecution or defense of the
separate actions; (2) the extent and nature of any litigations concerning the controversy
already commenced by or against members of the class; (3) the desirability or
undesirability of concentrating the litigation of the claims in the particular forum; and
(4) the difficulties likely encountered in the management of a class action. Id. at 1190-
1993. “If the main issues in a case require the separate adjudication of each class
member's individual claim or defense, a Rule 23(b)(3) action would be inappropriate.”
Id. (citing 7A Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal
Practice and Procedure § 1778 at 535-39 (2d. ed. 1986) (hereinafter “Wright, Miller &
Kane”)).
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III. DISCUSSION

A. Rule 23(a) Requirements ;‘—'I

Unocal does not appear to dispute that the requirements of Rule 23(a) are n}Jet in
this case.

1. Numerosity -

Rule 23(a)(1) requires the members of a proposed class to be so numerous that
joinder of all of the class members would be impracticable. Fed. R. Civ. P. 23(a).
However, “[i]mpracticability does not mean ‘impossibility,” but only the difficulty or
inconvenience in joining all members of the class.” Harris v. Palm Springs Alpine
Estates, Inc., 329 F.2d 909, 913-14 (9th Cir. 1964) (quoting Advertising Specialty Nat.
Ass’nv. FTC, 238 F.2d 108, 119 (1st Cir. 1956)).

Plaintiffs argue that, because “RFG is the exclusive gas sold in California during

the summertime months and has been for many years, the class easily is in the
millions.” Mot. at 6. The Court concludes that plaintiffs have satisfied the numerosity
requirement.

2. Commonality

Commonality requires “questions of law or fact common to the class.” Rule
23(a)(2). The commonality requirement is generally construed liberally; the existence
of only a few common legal and factual issues may satisfy the requirement. Jordan v.
County of Los Angeles, 669 F.2d 1311, 1320 (9th Cir. 1982).

Plaintiffs argue that the instant litigation involves the common questions of
whether (1) Unocal attempted to, or did, maintain a monopoly through anticompetitive
activity; (2) Unocal’s conduct violated the Cartwright Act, Cal. Bus. & Prof. Code §
17200 ¢t seq., and California common law; (3) Unocal was unjustly enriched; (4)
Unocal’s conduct caused damage to the class and the amount of such damage; and (5)
Unocal is liable for punitive and/or treble damages. The Court concludes that the
instant action addresses common questions of law and fact, sufficient to satisfy the

commonality requirement of Rule 23(a)(2).

SACASYOrders\CIVIL\2005\05-167 1 .class cert.numbered wpd 6
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3. Typicality
Typicality requires a determination of whether the named plaintiff’s claimtf;i;re
typical of those of the proposed class they seek to represent. Rule 23(a)(3). E.
“[R]epresentative claims are ‘typical’ if they are reasonably co-extensive with those of
absent class members; they need not be substantially identical.” Hanlon, 150 F.3d at
1020; Schwartz v. Harp, 108 F.R.D. 279, 282 (C.D. Cal. 1985) (“A plaintiff's claim

meets this requirement if it arises from the same event or course of conduct that gives

rise to claims of other class members and the claims are based on the same legal
theory.”).

Plaintiffs argue that the “class representatives and the class members all must
prove the same things: anticompetitive conduct by Unocal that resulted in all class
members being forced to pay artificially inflated prices for RFG in California.” Mot. at
7. The Court concludes that plaintiffs’ claims arise from the “same event or course of
conduct” as those of the various class members, as required under Rule 23(a)(3), and
are typical of the claims of the proposed class. Schwartz, 108 F.R.D. at 282; Rosario v.
Livaditis, 963 F.2d 1013, 1018 (7th Cir. 1992).*

4. Adequacy of Representation

The adequacy of representation requirement of Rule 23(a)(4) involves a two-part
inquiry: “(1) do the named plaintiffs and their counsel have any conflicts of interest

with other class members and (2) will the named plaintiffs and their counsel prosecute

*The Court further notes that variations in the degree of injury allegedly suffered by
each class member do not defeat typicality. “It is not necessary that all class members
suffer the same injury as the class representatives.” Judge William W. Schwarzer, Judge
A. Wallace Tashima, & James M. Wagstaffe, Federal Civil Procedure Before Trial, §
10:292 (The Rutter Group, 2006) (emphasis in original). Rather, a “plaintiff’s claim may
be ‘typical’ although other members of the class suffered less (or more) injury.” 1d. §
10:293 (citing Rosario, 963 F.2d at 1017 (“The fact that there is some factual variation
among the class grievances will not defeat a class action.”)).

SACAS\Orders\CIVIL\2005405-167 1 class cert.numbered. wpd 7
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the action vigorously on behalf of the class?” Hanlon, 150 F.3d at 1020. It appears to

the Court that the named plaintiffs and their counsel will adequately represent the blass.

Accordingly, the requirements of Rule 23(a) are satisfied. The Court next! tums
to the requirements of Rule 23(b}(3). ’

B. Rule 23(b)(3) Requirements

Certification under Rule 23(b)(3) is proper “whenever the actual interests of the
parties can be served best by settling their differences in a single action.” Hanlon, 150
F.3d at 1022 (internal quotations omitted). As noted above, Rule 23(b)(3) calls for two
separate inquiries: (1) do issues common to the class “predominate™ over issues unique
to individual class members, and (2) is the proposed class action “superior” to other
methods available for adjudicating the controversy. Fed. R. Civ. P. 23(b)(3). The latter
requirement requires consideration of the difficulties likely to be encountered in the
management of this litigation as a class action, including, especially, whether and how
the case may be tried. In making these determinations, the Court does not decide the
merits of any claims or defenses, or whether the plaintiffs are likely to prevail on their
claims. Rather, the Court must determine whether plaintiffs have shown that there are
plausible class-wide methods of proof available to prove their claims.

1. Plaintiffs’ Antitrust Claims

Plaintiffs allege claims for common law monopolization and violation of the

Cartwright Act.’ The Cartwright Act, codified at Cal. Bus. & Prof. Code § 16700, et

*As discussed in the Court’s June 21, 2006 order, California authority suggests that
a business tort of monopolization may be recognized under California law separate and
apart from statutory claims arising under the Cartwright Act. See Burdell v. Grandi, 152
Cal. 376, 383 (1907)(“The court finds that [the defendant] imposed [conditions in a deed,
which prohibited the sale of intoxicating liquors on the premises,] to create a monopoly
in his own behalfin the sale of intoxicating liquors upon other property in the town owned
and leased by him . . . Conditions imposed to attain that end are, as we have seen, against
public policy and void.”); Exxon Corp. v. Superior Court, 51 Cal. App. 4th 1672, 1687

(1997)(separately analyzing the propriety of summary adjudication as to causes of action
(continued...)
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seq., requires a plaintiff to prove the existence of a “trust,” defined in part as “a )
combination of capital, skill or act by two or more persons,” for the prohibited ' g'
purposes enumerated by Cal. Bus. & Prof. Code § 16720. Under the Cartwright A:ct,
plaintiffs are required to show that they have suffered antitrust injury, i.e,. “injurjifﬁbf
the type the antitrust laws were intended to prevent and that flows from that which

makes defendants’ acts unlawful.” Atlantic Richfield Co. v. USA Petroleum Co., 495

U.S. 328, 334 (1990). To prevail on their monopolization claim, plaintiffs must
establish (1) possession of monopoly po{zver in the relevant market, (2) willful
acquisition or maintenance of that power, and (3) antitrust injury. See Austin v.
McNamara, 979 F.2d 728, 739 (9th Cir. 1992).

Parsing the Supreme Court’s definition, the Ninth Circuit has explained that

there are four requirements for antitrust injury: “(1) unlawful conduct, (2) causing an
injury to the plaintiff, (3) that flows from that which makes the conduct unlawful, and
(4) that is of the type the antitrust laws were intended to prevent.” Knevelbaard Dairies
v. Kraft Foods, Inc., 232 F.3d 979, 987 (9th Cir. 2000) (quoting Am. Ad Mgmt., Inc. v.

General Tel. Co., 190 F.3d 1051, 1055 (9th Cir. 1999)).
a) Predominance and Commonality
“Implicit in the satisfaction of the predominance test is the notion that the

adjudication of common issues will help achieve judicial economy.” See Valentino, 97

F.3d at 1234. Thus, the Court must determine whether common issues constitute such
a significant aspect of the action that “there is a clear justification for handling the
dispute on a representative rather than on an individual basis.” 7A Wright, Miller, &
Kane § 1778 (3d ed. 2005)." For the proponent to satisfy the predominance inquiry, it is

not enough to establish that common questions of law or fact exist, as it is under Rule

*(...continued)
for violation of the Cartwright Act and for the business tort of monopolization).
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23(a)(2)’s commonality requirement -- the predominance inquiry under Rule 23(b) is

more rigorous. Amchem Prods., Inc., 521 U.S. at 624. The predominance question

“tests whether proposed classes are sufficiently cohesive to warrant adjudication l;:y
representation.” Id. at 623. The Court, therefore, must balance concerns regardiﬁ% the
litigation of issues common to the class as a whole with questions affecting individual
class members. Abed v. A. H. Robins Co. (In re Northern District of California,
Dalkon Shield IUD Products Liability Litigation), 693 F.2d 847, 856 (9th Cir. 1982).
(i) Classwide Proof of Violation and Impact

With regard to violation, plaintiffs argue that “[w]hether Unocal violated the
Cartwright Act and monopolized the technology market for RFG in California is a
question that depends solely upon an analysis of Unocal’s behavior and the behavior of
entities with whom Unocal dealt. . . . Since this conduct did not vary among class

members, proof relevant to any one purchaser must of necessity apply equally to all

class members.” Mot. at 10.

With regard to impact, plaintiffs contend that where an antitrust action is brought
under the Cartwright Act, there is an “inference of classwide impact of injury” upon
showing of an antitrust conspiracy by the defendant. Id. at 11 (quoting In re Cipro
Cases I and 1, 2003 WL 23005275 at *5 (Cal. Superior Ct. Nov. 25, 2003), affirmed in
part by 121 Cal. App. 4th 402 (2004)). Plaintiffs assert that they need not show that

Unocal’s conduct was the sole cause of the injury, or prove that each class member was

injured. 1d. Rather, plaintiffs argue that they need only submit a plausible economic
methodology to demonstrate that proof of impact is possible on a classwide basis. Id.
at 12.

For that purpose, plaintiffs submit the declaration of Dr. Janet Netz (“Dr. Netz”),
who has opined that Unocal’s alleged anticompetitive behavior reduced the supply of
RFG, increased the cost of producing RFG, and therefore caused RFG retail prices to

inflate a measurable amount above what the prices would have been absent Unocal’s

SACAS\Orders\CIVIL\2005405-1671.class.cert.numbered. wpd 1 0
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alleged illegal conduct. Id.; Netz Decl. §§ 47-64. Dr. Netz testifies that Unocal’s
alleged illegal conduct decreased the RFG supply by causing the reduction of (1)‘ the
capacity of refineries that were updated to conform to CARB Phase 2 standards; (2)
other production of CARB-compliant summertime gasoline in California; and (3)
imports of CARB-compliant summertime gasoline into California. Mot. at 13; Netz
Decl. 4 50. Dr. Netz testifies that Unocal’s conduct increased the cost of producing

RFG because gasoline producers incurred (1) costs of blending around Unocal’s
operating expenditures that were higher than would be expected absent the stricter

uncertainty. Mot. at 13; Netz Decl. Y 53-60.
Dr. Netz testifies that these changes affected the entire REG market because
RFG 1s a fungible commodity, supply of RFG is constrained geographically and by

refiner capacity, and therefore pricing of the RFG wholesale market is impacted

costs. Netz Decl. §]21-22, 61.° Plaintiffs argue that Unocal’s conduct would have

necessarily affected the entire price structure for RFG by increasing the costs of the

¢Dr. Netz testifies:

Competition tends to drive price down as firms attempt to attract additional
customers. If the lower price attracts a sufficiently large increase in
customers, profits from the new customers will more than make up for the
reduction in profit per unit. However, if the firm has a capacity constraint,
there is a limit to how many new customers a firm can actually serve. Ifa
firm is already producing as much as it can, there is no point to reducing
price (and hence profit), because the firm will not be able to sell anymore.
Thus, the price charged in the marketplace for RFG is the price that is
charged by the refiner with the highest production costs.

Netz Decl. § 21.

SACAS\Orders\CIVIL\2005405-1671 class.cert.numbered.wpd

patents; (2) royalty costs paid by refiners who licensed Unocal’s patents; (3) capital and

CARB regulations influenced by Unocal’s conduct; and (4) patent litigation costs and

primarily by the highest marginal cost refiner; i.¢, the refiner with the highest marginal

11
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highest marginal cost refiner because the rest of the wholesale market will key off of
that refiner’s pricing. Mot. at 13; Netz Decl. 1Y 21-22, 61. According to Dr. Net'z,I if
the highest marginal cost refiner’s costs rise, that refiner “will raise the price it cflgrges
in order to recoup the increased costs. . . . Competing firms will likewise raise thjéir
prices. There is no incentive for competing firms to charge a lower price; they cannot
hope to gain market share from the relatively lower price in the presence of the capacity
constraint. In other words, when the marginal producer’s costs rise, the entire price
structure shifts upwards. Individual consumers may pay different prices, but all
consumers will pay higher prices.” Netz Decl. §22. Dr. Netz testifies that in these
circumstances there will be a “pass-through” of changes in upstream costs to
downstream consumers in the form of increased downstream prices. Id. §62. Dr. Netz
opines that, regardless of variations in individual sales of RFG by geographic location,
level of resale or grade, the aggregate result of higher costs for the highest marginal
cost refiner will give rise to an identifiable pattern of price pass-through, which is
described by the “pass-through rate.” Id. 4 63, 65-73. Dr. Netz asserts that numerous
peer-reviewed economic studies have shown that costs at the wholesale level for
California RFG are passed on to the end consumer at a pass-through rate that is near or
equal to 100%. Id. q 64. According to Dr. Netz, Unocal’s alleged anticompetitive
conduct shifted the entire price structure of RFG upwards, such that all class members
pay supra-competitive prices, although individual class members may have suffered
varying degrees of harm. Id. §1 65-66.

Unocal argues that the alleged increased costs of refiners varied significantly by
refiner and over time, making common proof of impact impossible. Opp’n at 11. First,
Unocal contends that royalty costs and patent infringement and litigation costs were
only incurred by a portion of refiners during limited periods of time. Next, as to blend
around costs, Unocal asserts that refiners believed the Unocal patents were invalid, and
therefore made little or no effort to blend around them. Id. at 12; Enson Decl., Exs. 10-

14. Unocal also argues that wholesale and retail prices varied significantly among

SACAS\Orders\CIVIL2005105-1671 class.cert.numbered. wpd 12
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